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Divers Reſolutions and judgments given with 


| Sages of the Law, of Caſes and Matters in Law, 
| which were never refolved or adjudged before: And 
the Reaſons and Cauſes of the ſaid Reſolutions and 
Judgments, during the moſt happy Reign ofthe moſt 
I jous and Renowned Queen E LIZA BETH, 
the Fountain of all IVS T1 E, and the LIE 
the Law N A 
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With RzyzRENCEs to all the BOOKS of the 
COMMON L AW, as well Ancient as Modern. 
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| Psatx. tos. 
Fuſtitia ommium wittutum princeps eft,, tuta (3 fida comes humane vi- 
te z. ea enim imperia, regna, populi, civitates reguntur, que i de 


medio tollatur nec conſtare poſſit hominum ſocietas. Isipogrvus. 
Juſtiria in ſeſe virtutes continet omnes. „ | 
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at judiciorum 
*. — Relationes 
olim editz, facile vel ex 
8 probus hiſce argumentis, 


equo Lectori conſtare po- 
teſt: Primo quod R 


4.3. Hen. 4. Hen. 5. Hen. b. 
d. 4 Rich. 3. & Hen. 7. 
prudentes quatuor & doc- 


os 


everendiſſimorum ] 


andarent literis, tum ut 
ol verentur queſtiones du- 


ex e diſcre- 


FAM non utiles j 
modo, ſed neceſ- . 


fariz plane fue · 


in aliorum magna copia, 


eges 
poftri Edwardus 2 | 


Profeſſores ſe 
legerint & conftituer”, ; 4 


ium ſententias ac decreta 


1 


OW profitable and . 
neceſſary the Ke-+ 


s of the Judę- 
— and Caſes 6 


Law publiſt d in former Ages 


have been, may unto the 


learned Reader, by theſe two 


others 


Conſiderations amo 7 — 
„that 


vmentih appear. 


the Kings ' of this Realm, 


25 is 2 E. 3. H. " 


| alt H. WY 22 and 
appoint Fd diſcreet 2 


Earned Profeſſors of Law 
to report the Judgments and 
imions of the Reverend 
udges, as well for reſolv- 
ne of ſuch Doubts and 
ons wherein there was - 
G. in all other Arts and Ki- 


* 


4 * 5 far? VIE * 
* E »” 8 


R 
? 
=Y 


W „ N 


Is © "»Diverſity of Opinions, as al 
J for the grue and genuine 
Hence am Co 


' © "Parliament, as were fron 
Time to Time made and 
enafted. To the End, that 
all the Judges and Tuſtues 
in all abe ſeveral Farts of 
the Realm, might, at it were, 
"evith one Mouth in all Mens 
Caſes pronounce one and the 
fame Sentence ;, whoſe lear- 
ned Works are extant, and 
digeſted into nine ſeveral 
. Volumes, uberein if you D- 
ſerve the Unity and Conſent 
of ſo many ſeveral Juuge. 
and Courts in ſo many Suc- 
\,ceſions of Ages, and the Co- 
kerence and Concordance of 
. fuch -mfinite, ſeveral, and 
divers Caſes, (one as it were- 
with ſweet Conſent and N 
mity proving and approving 
another) it may be queſtio- 
ned whether the Maiter be 
- worthy of greater Adira- 
Tin or Commendation : For 
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ences there o en fall ont) pantia 


uftruetion of 
futh Statutes and As of 
from” 


Curiarum in tanta ſucceſ- 


28 . 
rietate obſervaveris, una 


concordantiam cauſarum 


PEEND 


11 


* 


ia" (id qd in aliis 


| fere 
artibus & ſcientiis uſu ve- 
nit) ortæ; Tum ut de ve- 
ro ac genuino ſenſu eo- 
rum ſtatutorum legumq; 
in comitiis fixarum con- 
ſtatet, quæ de tempore in 
tempus catæ & fancitz 
fuerant; Idque eo fine 
quo Judices ac juſtitiæ 
Præſides univerſi, in ſin- 
gulis regni partibus, uno 
quaſi ore idem Jus in om- 
nibus omnium hominum 
cauſis dicerent. Horum 
igitur docta ſane opera, 
extant digeſta etiamdum 
in juſta novem volumi- 
na: in quibus ſiquidem 
conſpirantem unitatem & 
conſenſum tot tamq; adeo 
diverſorum Judicium ac 
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Mod toad e 


ſionum & ſeculoram va- 
etiam & cohærentiam atq́; 
pene infinitarum numero, 


natura plane disjunctarum 
animadverteris, quo modo 


una aliam, dulci quaſi har- 
: ona & affinitate am- 
plexetur, probet atq; ap- 
probet; Profecto in dubi- 
um vocari poterit, ſit ne 
res admiratione potius, 


at in Nature we ſde tlie infi- 
nite Diſtindtioun of Things 
proceed from Jome Unity, as 
many Flowers from one Root, 
- many Rivers from one Foun- 
Jain, many Arteries in the 
Body of Man ſrom one an commendatione majo- 
Heart, many Veins from ri digna. Quod enim in 
one Liver, and many Si- Natura videmus, infinitam 
wes from the Brain: & rerum diſtinctionem ab 
unitate aliqua provenire, 


dit hout queſtion, Lex orta e | 
eſt cum mente divina, ut ab eadem radice 1 3 
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flores, ab eodem fonte 
plures rivulos, & in hu- 
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and this. admirable Uni - | 
and Confent mijach Droer- 


mand corpore ab eodem ity of Things, proceed from 


eorde multas arterias, ex 
uno jecore multas venas, 
nervos : 

rebro, - ita proculdubio, 
lex, orta eſt ex mente di- 
vina, atq; unitas hec con- 


a” ab uno ce- 


God the Fountain aud Faun- 
der of all good Laws and 
Conſtitutions. Secondly, in 


Conſideration of the fweet 


and delefable Fruit that 
hath been reaped by thoſe 


ſenſus plane admirabilis Works for the due Admini- 
in tanta rerum diverſitate, tration of Juſtice, and 


non niſi a Deo bonarum the | Government 


the- 


legum & conſtitutionum Realm in Peace and Tan- 
authore ac fonte dimana- quility. 


vit. Huic Argumento ac- 


cedit & ſecundum illud 
ductum a multiplici & ju- 
cundo fructu quem ex ĩiſ- 
dem hiſce libris in æqua 
Juſtitiz executione, &tran- 
quilla ac pacifica regni hu- 


jus adminiſtratione Jam 


inde percepimus. "2 
. Sunt preterea & Rela- 
tiones aliz majoribus in- 


emis aptz, paris ſane au- 
1551 5 fel per, picuita- 
tis forte minoris; quales 
ſunt cauſarum formulæ ju- 
diciorumq; in curiis regiis 
datorum monumenta, in 
ous graves ſane ac di- 

ciles quæſtiones, (diligen- 
ti prius adhibita delibera- 
tione) maturo confilio diſ- 


Beſides theſe there be Ræ- 
ports fit for ſtronger Capa- 
cities of equal Authority, but 
of leſs Ferſpicuity than the 


other, and theſe be the ju 


dicial Records of the King's 
Courts, wherein Caſes of Im- 
portance and Difficulty are 
upon great Conſultatiou and 
Adviſement adjudged and 
determined, in which Re- 
cords the Reaſons. or Cau- 


judicantur & definiuntur: ſes of the Judgment are 


Ita tamen ut non expri- 
mantur judiciorum 2 
tentiarumq; cauſæ ac rati- 
ones, quandoquidem ſole- 


not expreſſed ; for wiſe and 
learned Men do before 
they judge, labour to reach 
to the Depth of all the Rra- 


ant prudentes & docti viri ſons of the Caſe in De- 


\ 


priuſquam judicant qui- ftion, but in their 
8 88 


Juag- 
WHOM 


ho 
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To the READER | 
dem rationum - momenta 
ponderare, & in omnes rei 


men expreſs not any : And 


in Troth if Judges ſhould 


ſet down the R 
"Cauſes of their 


zaſons and 
udgments 


Within every Record, that 
immenſe Labour fbeatd with- 


draw them from the neceſ- 
ſary Services of "the Com- 
mon wealth, and their Re- 
cords ſpould grow to be like 
Elephantini libri of infi- 
nite Length, and in min: 


Odinion loſe ſomemhat of 


their preſent Authority and 
Reverence; And this is al- 
fo —_— for learned and 
grave_Men to imitate. But 
mine Advice is, that when- 
' forver a Man is enforced to 


yield a Reaſon of his Opi- 


nion . gment, that then 
he ſet down all Authorities, 
Preſidents, Reaſons, Argu- 
ments and Inferences mhat- 
ſocuer that may be probably 


 applyed to the Caſe in Que 


ion; for ſome will be 
perſwaded or drawn by one, 
and ſome by another, ac- 
cording as the Capacity or 


Unaerſtanding of the Hearer 


or Reader id. Theſe Re- 
cords, for that they contam 
great and hidden Treaſure, 
are faithfully and ſafely 
kept (as they well deſerve) 
in the King's Treaſury. 
- And yet not ſo kept but 
that any Subjeff may for 
bis neceſſary Uſe and Be- 
ne fit have Acceſs thereunto, 
. which was the ancient Law 
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rat ionem 


WA. 


controverſæ latebras ac re- 
ceſſus inquirere, verum 
inter judicandum ſenten- 
tiam nudam non cauſas di- 
cere. Et certe ſiquidem 
ſententiarum ſuarum ra- 
tiones ſingulis edictis Ju- 
dices apponerent, & avo- 
caret eos immenſus il le la- 
bor a neceſſariis Reipub 
negotus, — adeo 
Flephantinorum librorum 


ſi miles eorum ſententiæ in 


infinitam molem excre- 
ſcentes, denique authori- 
tatis atque reverentiæ pri- 
ſtinæ (mea quidem opini- 
one) nonnihil amitterent: 
Dignum atque hoc eſt qd 
imitentur viri docti & gra- 
ves; utcunque ſuaſerim, 
quod ft quando contigerit 
ut opinionis judiciiq; ſui 
quiſpiam coga- 
tur reddere, omnes tum 
demum afferat & acrumu- 
let authoritates, omnia ex- 
empla, rationes item, ar- 
gumenta & illationes quaſ- 
N quæ cauſæ contro- 
verſæ probabliter poſſint 
applicari; ita multiplex 
ratio, alia alium pro cujuſ- 
vis lectoris aut auditoris 
captu trahet & perſuade- 
bit. Atqʒ iſtæ quidem ju- 
dicium ſententiæ quia plu- 
rimum continent theſauri 


quaſi reconditi, tuto ac fi- 


deliter, in Archivo Regio 
(idque 


A v » » -> —I KG wa. r . 
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(idque merito ſuo maxi- 
mo) aſſervantur: Ita ta- 
men interea ut cuivis ſub- 
dito liceat in uſum & com- 
modum ſuum illas adire 
x conſulere, idque anti- 
| 'lege Angliz cautum 

fait poſteaq; declaratum 
& ſancitum in magnis Co- 
mitiis Anno 46 Edw. 3. 
habitis, in hæc verba: J- 
em pria les Commons que 
come recorde et 5 
W choſe en la court 
8 reaſon devoient de murr illeo- 
ques pur perpetual evidence, 
& ele de touts parties a 
icelly, & de touts ceux a 
gueux en nul maner-ils at- 

teignent, quant moſtier lour 
it. Et ja de novell refu- 
en en la court ure dit 
Lin de ſerche ou evidence 
en cantr IE Roy ou diſadvan- 
zage de by; que pleiſe ordei- 


& exemplification ſoit faitz 
as toutx gentz, de gueconque 
recorde que les touche en aſc 
maner” auxibien de ceque 
chiet encountre le Roy come 
autres gentz. Le Roy le 
vort. 158 

Perutiles etiam ſunt & 
antiqui legum noſtrarum 
libri qui hodie extant, qua- 
les Glanvillut, Brafton, 
Britton, Fleta, Ingham, & 
Nove' Narrationes, necnon 
de recentiores alii, utpote 
Vetus liber Tenorum, Natu- 
Wo 14 Brevium, Littleton, Dia- 


' "T6 the READER: 


Roy de 


ner per eftatute, que ſercho 


A 4 


of England, and ſo is de- 


.clared by an Att of Furlia- 
"ment in 46 E. 3. in theſe 


Words: Item pria les 
Commons que come re- 
corde &. quecunque choſe 
en la court le Roy de rea- 
ſon devoient demurr' ille- 


oqes pur tual evi- 
dence, & 1. Gg touts par- 
ties a icelly, & de touts 
ceux a queux en nul ma- 
ner” ills atteignent, quant 
meſtier lour fuit. Et ja 
de novell refuſent en la 
court n're dit Seign. de 
ſerche ou evidence en- 
countr' le Roy ou diſad- 
vantage de ly; que pleiſe 
ordeiner per eſtatute, que 
ſerche & exemplification 
ſoit faitz as toutz gentz, 
de queconque recorde que 


les touche en aſc' maner' 


auxibien de ceque chiet 
encountre le Roy come 
autres gentz. Le Roy le 
voet. ENS. 


Right profitable alſo are 
the antient Books of the 
Common Laws yet extant, 


af Glanvile, Bracton, Brit- 


ton, Fleta, Ingham, and . 
Novæ Narrationes, and 
thoſe alſo of later Times, 
as the old Tenures, old Na- 
tura Brevium, Littleton, 

Doctor 
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D' dcttor and student, Par- 
Eins, Fitzh. Nat. Br. &Stam- 
ford, of. which the Regiſter, 
Littleton. Fitzherbert, and 


1 and of greateſt Authori- 
ty and Excellency; and yet 
| the other alſo are not with-- 
| out their Fruit. In 'read- 
ing of the Caſesin the Books 
4 large, whith "ſometimes 
—. are. ohe and miſprinted, 
__ == 1 after the. di- 
_  ligent reading of the Caſe, 
IF ſhall” obſerve how the Caſe 
—_ t abridged in thoſe two 
3 great Abridgments of Juſtice 
25 YN Fitzherbert, and Sir Ro- 
= hert Brooke, it will both 
1 illuſtrate the Caſe and de- 
_ light the Reader; and yet 
=_— _ . neither that of Statham, 
—_ nor that of the Book of 
{ Alſiſes is to be rejected: 
| And for Pleading, the great 
Book of Enmtries ig of fin- 
gular Uſe und Utility. To 
the former Ke ports you may 
add the exquiſite and elabo- 
rate Commentarzes at large 
of Maſizr Plowden, a grave 
Aan, and aaularly dell 
learned, andthe ſummary 
and fruitſul Obſervations of 
that famous and moſt Re- 
1 verend Judge and Sage of 
1650 Law, Sir James Dyer, 
3 At. late Chief Juſtice of 
= ' + rhe Coure of Common Pleas, 
and mine own ſimple La- 
Burt. Then have you 15 
Baoks or Treaties, and as 
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Stamford are moſt neceſſa- ſirum, Littleton; 


attinet, in 
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To the READER 
logus inter Doctorem & Stu. 


dioſum, Perkins, Fitzh. Na- 
tura Brevium, & Stamford a 
in quibus 3 Regi- 

itz. & 
Stamford : facile primas 
partes cum uſus, tum au- 
thoritatis & dignitatis ven- 
dicent, reliqui tamen om- 
nes fructu ſuo nequaquam 
carent. Prolixiores vero 
cauſarum relationes quod 
ibus obſcuri- 
tatis aliquid, erroris item 
nonnnihil T 
tio occurrit, ſiquidem ſtu- 
dioſus Lector poſt accura- 
tam majorum librorum 
perlectionem, magna alla 
duo compendia, Fatzher- 
berti Judicis alterum, alte- 
rum Kobert: Brooke Militis 
in eadem queſtione conſu- 
luerit, afferet profecto Me- 
thodus hæc multum & lu- 
cis cauſe, & Lectori de» 
lectationis. Hus accedant 
& Statham. atque Aſſiſa- 
rum ut loquimur, duo alii 
non contemnendi libri. 
Denique ad agendas cau- 
ſas, Intrationum ille ut di- 
cimus magnus liber, uſum 
habet atque utilitatem 


ſingularem; iſtis ſi lubet 


addas Magiſtri Plowden 
gravis ſane, doctiqʒ impri- 
mis viri, enucleata pror- 
ſus & elaborata com- 
mentaria majora: Com: 
pendioſas in ſuper atque u- 


tiles obſervationes illuſ: 


triſkma 


hi vi- 
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Communis (ut loquim 
Banci, ſive actionium 


ridem Juſtitiarii: 
Adjicias denique & labo- 
res meos quale e at- 
que quindecim invenies ſi- 
ve lib 


non ita pꝑ 


ros ſive tractatus, to- 
tidemqʒ etiam( præter com- 
pendia) Relationum juſta 


volumina de communi no- 


Statutis interim ac decre- 
tis comitialibus, quorum 
magni aliqui habentur li- 
bri penitus taceam. Et 
quia difficile eſt illius ar- 
tis aut ſcientiæ quam non 
profiteris, membrum ali- 
quod vere atq; limate trac- 
tare, quinimo impoſhbile 
ut quod non capit intel- 
lectus, lingua juſte refe- 
rat; caveas imprimis mo- 
neo, ab Annalium noſtro- 
rum ementita, Juriſpru- 
dentia, Legumqʒ vel ficta 


incauto alias facile impo- 
nat. Exempli gratia, re- 
ferunt Annales Gulielm' 
— appellant. Conque- 

torem, Vicecomitum mu- 
nus in ſingulis Provinciis 


itemq; & juſtitiæ Præſides 
gl paci conſervandæ pro- 
picerent & del inquentes 
punarent ſtatuiſſe, ubi no- 


= * 7 2 
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billmiillins reverendiſſ- 
mique Judicis ac Juriſpe- 
riti Jacobi Dyer Mili 


m 9 
muniu 1 


ſtro jure ſcripta; ut de 


vel erronea relatione que 


decreviſſe atq; ordinaſſe, 


gr". 


"i 
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the Re- 


many Volumes 


vers great Volumes. 
for that it as hard for a 
Man to report ay art or 
Branch * any Art or Ki- 
ener juſtly and truly, which 
he profeſſeth not, and im- 
poli :to make a iſt and 
true Relation of any thi 
that he underſtands not, 
pray thee beware of Chro- 
nicle Law reported in our 
Annals, for that will un- 
doubtedly lead thee to Er- 
ror : For a oy they ſay 
that William the Conque- 
ror decreed that there ſhould 
be Sheriffs in every Shire, 
and  Fuftices of Peace to 
keep the Countries in Quiet, 
and to fee Offenders pu- 
niſb d, whereas the learued 
know that Sheriffs were 
2 Officers and Mini- 


ers o Juſtice, as now 
are, long Here the Co 
queſt, and ces of Peace. 
had not ti Being uutill 
almoſt three hundred Years 
after, viz. in the firſt Year 
of Edward the Third, 


And 


5 King's 


10 the READER 


Na 
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of he Minus of. a 
ace will not ſuffer mz to 
enter into that Matter, 
whereat my 
Kindle. Te will only (to in- 
cite the [indious Reader to 
the diligent Obſervation o = 
the Books, wherein be 
den infinite Teaſure of 
Knowlage) note, unto 1 
divers excellent Things wor- 
| " thy Obſervation out of the 
2 ok Cafe in 26 lib. Aſſiſ. 
ON ol. 24 7 Precedent 
idee to follow in many other 
Cafes : There it ag — 
that in 2 Writ * N 
the Abbot of B. claimed to 
Wii of 2 F Plea, and 


Nun 55 w_ "other 


Oral of the 
How, 7 155 
Man * 1 


Fain . and 2 
Edward the Confeſſor, 
Kings of this Realm before of 
the 7 anqueſt, and ſhewed 
divers Allowances thereof, 
and that King Hen, 1, con- 
firmed they. Uſages, and 
 thet they ſhould have Conu- 


quales nune Clint, vel ante 
. e ores — —— 


Mimd be 1＋ 7 2 


| 1 2 ultra 
, hominum ducta, 


% 


runt docti, & fuiſſe en 


illud 5 —.— (ut 
| Joquimur) videlicet anno 


primo Edwardi Tertii, 


verum non me finet 
prefationis iſt» modulus 
argumentum hoo ulterius 
proſequi, quo tamen cæ- 
pit mihi animus ro ud 
tum incaleſcere : Ideoq; ut 
ſtudioſum potius Lecto- 
rem incitem ad eorum li- 
brorum diligentem obſer- 
vationem, in quibus infi- 
niti plane ſcientiæ theſau- 
ri ſunt reconditi, adnota- 
bo quedam e queſtione diſ- 
putata libro Aſſiſarum 26. 


pla. 24. digna profecto 


cum in ſe, tum præſertim 


opera & attentionem tua, 
utpote quæ in alus multis 
canſis pro exemplo tibi 
ad imitandum inſerviant. 
Idi apparet quod in re- 


ſcripto Aſſiſe ut loquimur; 
Abbas de B. cognitionem 


of atq; determinationem ven- 


dicavit actionum & re- 
feriptor tam Aſſiſæ quam 

lium aliorum e cu- 
— Regis datorum, idꝗ; ex 


videlicet, a temporibus 8. 
Edmundi, & S. Edwardi 
Confeſſoris 
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Reges Angliæ extiterunt 
riuſquam a Normanno 
Dace vinceretur. Ad hanc 


prztereaallatz c aria 
tiones z atq; quod Henricus 
primus eorum conſuetudi- 
nes confirmaſſet, & nomi- 
natim illam de cauſſarum 
ac que ſtionum deciſione, a- 
deo ut neutrius banci ſive 
Curiæ Judicibus liceret aut 


interponere illic authori- 


tatem ſuam, aut jus dice- 
re: Ex hoc reſcripto annos 
abhinc ſupra trecentos da- 
to, facile liquet quod Ab- 
bates etiam ſuperiores qui 
præceſſerant, reſcripta Aſ- 
ſiſæ atq; originalia reſcrip- 
ta alia e curiis Regiis pe- 
tita . Idque 09 
antiquis uſque temporibus 
ſub uſdem ills Regibus, 
ultra hominum recordatio- 
nem, ita ut nemo tum ex- 
taret qui ſecus aliquando 
factum ſciret, ſive ex me- 
moria & cognitione pro- 
pria, ſive ex reſcripto aut 
argumento quocunq; alio. 
Jam utcunq; apud doctos 


conſtat origina lia reſcripta 


ad Vicecomitem ill ius Pro- 


qua lis orta eſt; tamen non 
abs re ent, ad ma jorem 
dilucidationem diverſarum 
rerum obſervatione digna- 
rum, formulam ipſam re- 


ſcripti Aſſiſæ hoc loco ap- 


rem confirmandam variæ 


vinciæ mitti ac dirigi in 


ſauct of Pleas, ſo that the 
ices of the one Benth, or 

the other, ſhould not inter- 
meddle, out of which Re- © 
cord (being now above Three 
Hundred Years paſt) it aps 
peareth that the Predeceſ- 
fors of that Abbot had Tims 
out of Mind of Man in 
thoſe Kings Reigns, (that ir 
whereof no Man then knew 
the contraty, cither ont of 
his. own Memory, or by a- 

Record or other Proof) 
rits of Aſſiſe, and othet 
original Writs out of the 
King's Courts, Now albe- 
it that the Learned do 
know that original Writs 

are dircfted to the Sher 
7 the County where the 
amd doth he, yet it is not 
Impertiment to | ſet down 
the Form of the Writ 
of Alle for the better Ma- 
nifeſtation of dryers Things 
worthy of Obſervation. Rex 
vicecomiti Salutem : Que- 
ſtus eſt nobis A quod B. 
injuſte & ſine judicio dif 
ferſtvit eum de libero te- 
pry _ in E. &c. 
ideo tibi præcipimus 
quod ſi predic” A fece- 
rit te ſecurum de clamore 
ſuo proſequendo, tunc fa- 
clas tenementum illud re- 
ſeiſire de catallis quæ in 
ipſo capt' fuer, & ipſum 
tenementym cum catal lis 
eſſe in = uſque ad pri 
mam aſſiſ. cum Juſticiarii 
noſtri 


Gs” 


noſtri-in partes illas ve- 
nerint, & interim fac 12 
Iiberos & legales homines 


de vicineto illo videre 


tenementum illud & no- 
mina eorum | 1mbreviar', 
&c. And this Form of Writ 
appeareth in Bracton, lib. 
4. cap. 16. and in Glan- 

vile, in his 13th Book, 
who ' wrote not long after 


the Conqueſt : Out of which 


I gather Four Thing. I. 

That Time out of Mind of 
Man before the Conqueſt 
there had been Sheriffs, for 
the Writ of Aſiſe, and eve 
ry other original Writ is di- 
reffed to the Sheriff, and 
ednnot he directed to any 
other, unleſs it be in ſpe- 
cial Caſes to the Coroner, 
who then ſtands in the Place 


Sheriff. 2. That 


> . 

- kikewiſe by all that Time 
there were Trials by the 
Oath of Twelve Men, for 
the Words of the Writ of 
Ae are, & interim fac 


12 liberos & legales ho- 
mines, &. 3. That by like 
Time there had been Writs 
4, Aſpſe and other original 
Kine THREE, 17 the 

ing Courts, which (ſeeing 
they be, as Fuſtice Fitzher- 
bert ſaith in his Freface to 
bis Book of Natura Brevi- 
um, the Rules and Princi- 
ples of the Kience of the 
Common Law) do mani ſeſl- 
by prove that the Common 


lutem 


primam 


. 


N * 
: * 
4 


; 
: 


onere. Rex Vicccomiti ſa- 
| Pueftus oft nobis A, 
quod B. injuſt: & fine 127 
cio difſeifroit eum de libero 
ten to ſuo in E. &. Ft ideo 
tibi præcipimus quod ſi præ- 
dict A. fecerit te ſacurum de 
clamore ſuo N tunc 
facias ten tum illud reſerfire 
de cataltrs que in ipſo capt 
furr, & ipſum ten lum cum 
catallis eſſe in pace uſque ad 
Yam, cum Juſti- 
ciarii naſtri in partes _ulas 


venerint, & interim fac 12 


liberos & legales homines de 
viceneto illo videre ten tum 


illud, & nomma corum im- 


breviar, atqʒ hæc reſcripti 


formula habetur tum apud 


Bractonum, lib. . c. 16. tum 
apud 'Glanvillum, lib. 13. 
nth devicta natione no- 
non ita multo poſt 
ſeripſit; hino ergo quatu- 
or colligo. 1. Qnod non- 
dum ſubjugata hac Inſula, 
ultra omnem hominum 
memoriam 3 hic 
extiterant :Quandoquidem 
reſcript Fo ut & alia 
ſingula reſcripta originalia 
Vicecomnt ſoli mittuntur, 
nec ad alium quenquam 
poſſunt dirigi, niſi ſorte ad 
Coronatorem ut appellant, 
idqʒ in 8 aliqua cau- 
ſa, quando is etiam Vice- 
comitis locum obtinet. 2. 
Quod toto il lo tempore ex 
duodecim hominum jura- 
torum Hide definiebantur 
cauſ+ 
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| cauſſe; Ita enim reſcripti 


Aſſiſæ verba habent, Efin- 


trim fac 12 liberos & lega- 
les bomines; Ic. 3. Od per 


idem tempus extiterant 


reſcripta Aſſiſæ alique re- 


ſeripta Originalia in Curi- 
as Regias releganda ac re- 
mittenda. Quz ſane (quan- 
doquidem ſunt ut inquit 
Fitzherbert in prœfation ad 
Librum ſuum de Natura 
brevium, Juris noſt 9100 
munis regulæ & principia 
evincunt Snanifeſto, & fuiſ- 


ſe hoc antiquitus ante de- 


victam Regionem iſtam, 


ultra omnem omnium ho- 


minum recordationem, jus 
commune Angliæ, neq; a 
victore Normanno altera- 
tionem aut immutationem 
paſſum eſſe. 4. Quod per 
totum illud tempus Curia 
fuerat quam Cancellariam 
dicimus, utpote ex qua ſo- 
la 2 5 alicunde al f 

titia ſint originalia reſcrip- 
ta univerſa. Quin & ex 
Libris noſtris * con- 
ſtat, q'd omnes fundi (quos 
maneria vocamus) qui e- 
rant Sancti Edwardi Con- 


feſſoris, vel in hunc uſque 


diem antiquar* poſſeſſion 
nomen obtinent, quodque 


omnes colentes & occupan- 
tes eaſd Edwardi Confeſſo- 
ris poſſeſſion in Aſſiſis ju- 
ratis ſeu recognitionibus 


pon1 non debent; qua qui- 


dem immunitate ac privi- 


Lau of England had been 
Time on of Mind of Man 
before the Cougueſt, and 
wa not altered or changed 
the Conqueror. 4. That 

y all that Time there had 

ern a Court of Chancery, 

for all Originals do 72 
out of that Court, and none 
other: And in our Books 


it appeareth, that all thoſe 


Manors that were in the 
Hands of Saint Edward 
the Conſeſſor, are to this 
Day called - antient De- 
meſne; and tbat all Ni 

Edward the Confeſſor's. Te- 
nants in Aſſiſis, Juratis, 
ſeu recognitionibus poni 
debent, which Immunity 
and Privilege remains 10 


the Tenants of thoſe Ma- 


nors,, to whoſe Hands ſo- 
ever the ſame become to 
this Day; and this ap- 
peareth by the Book of 
omeſday now remain- - 
ing in the Exchequer, which 
was made in the Reign 
Saint Edward the Confeſ- 
for, as it -appeareth in 
Fitzh. Natura Brevium, 
fol. 16. Jo as, without 
Controverſy the Trial by 
Juries who ever were re- 
torned by Sheriffs, was 
before the Conqueſt, In 
the Book of . Domeſday 
you ſhall alſo read, that Ec- 


cleſia Sanz Mariz de 


Worceſter” habet Hun- 


dred” vocat Oſwaldeſhaw, 


m 
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qua jacent 300 hide, 


« —.— Epiſe ipfius 
Eccleſiæ 1 roo 
antiquorum tem ha- 
bet omnes ditiones 
Socharum, & omnes con- 
ſuetudines inibi pertinen- 
tes ad dominicum victum, 


Regis ſervicium & u. 


um: Ita ut nullus Vice- 
comes ullam ibi habere 
poſſit quærelam, nec in 
aliquo placito, nec in ali- 
4 qualibet cauſa. And 
appeareth by the Charter 
7 fel that King Edward 
lung before the Conqueſt, 


granted to the Church of 


WMorceſter the ſaid Fran- 
cChiſes and Hercditaments, 
whereby it is evident that 
then there were Sheriffs; and 
that the Sheriffs had then 
a Court, and determined 
Cauſes, held Pleas by plaint 
as to this Day they do, 
and that there were Red- 
ditiones Socharum, whzch 
prove Soccage 
Regis fervicium Knight's 
Service ; then called Regis 
ſervicium, - becauſe it was 
done to or for the King, 
and the Realm: The ſame 
King granted the like Char- 
ter jo the Monaſtery of K. 
Andrew in Ely, viz. Two 
Hundreds within the Iſle, 
and Fru and a Half with. 
ont, together with 
Fuuut- led e, 4. by ex- 
preſs Words that no _—_ 


nante St. Edwardo Confel- 


morem atque 3 


Tenure, and. 


omnes conſuetudines inibi 


cus ef ante divictam hanc gen- 


legio os omnes eti- 
amdum in quorum manus 
ii ipſi fundi hodie devene- 
runt. Atq; hoc apparet ex 
Libro qui inſeribitur Do- 
mur Dei, & in Scaccario af- 
ſervatur: Qui ſane Liber 
(ut refert Fitz herb. de Na- 
tura Brevium, J 16.) reg- 


= ſcrip —_ & conditus 
eee e 4 
lam plane 


| . 


nem experiundi lege per 
homines juratos, qui ſolum 
& {ſemper a Vicecomite iſ 
citabantur, gentis hujus 
ſubjugationem præceſſiſſe. 
Quin & in libro illo Do- 
mus Dei dicto ſcript' Leges, 
quod Eccleſia Sanctæ Ma- 
riæ de Worceſter habet 
Hundredum vocatum Of- 
waldeſhaw, in qua jacent 
300 hidæ, de quibus Epiſ- 
oopus ipſius Eccleſiæ a 
conſtitutione antiquorum 
tem habet omnes 
redditiones Socharum, & 


pertinentes ad dominicum 
victum & Regis ſervicium 
& ſuum: Nr. ut nullus Vi- 
cecomes ullam-ibi habere 


Jon pac nec mig nec in a- 
cito nec 1 

qualibet cauſſy ique 

quod Edgarus Rex, diu 


tem prædictas immunita- 
tes el poſſeſſiones _ 


i C13 YTEY TY TY eee 


| | fie Worceſtrenſi conceſſe- 
& Charta, (ut loquimur) five 


K Vi 
Faiſle, eoſdemq; olim ve- 
int bodies, in -curia ſua 


tiſſe item tunc temporis 
redditiones ſocarum; ſer- 
Vvicium ſocz, hoc eſt ara- 
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um Knights Service) vel 
. merid iana luce appar 


dudarius. Conſimilem pror- 


Flyenſis conceſſit idem 
W Rex: Videl't duas Hun- 
dred', id eſt Centurias in- 
fra inſulam, & quinque ac 
dimidiam extra eandem, 
una cum cognitione fran- 


ci 1 i 1 ut dicimus, 
. vadium liberorum: 
Denig; diſertis verbis ca- 
vit ne quis inibi Viceco- 
mes authoritatem ſuam 
ullo modo interponerit; 


re tam clara, fortaſſis eti- 
am nimis — — 
. Annalium ſcriptori- 
bus fidem adhibere veli- 
quæ pro juris communis 
honore atque antiquitate 
tradiderunt ; quale impri- 
mis memorant de Bruto 
gentis hujus (ut aiunt) 
primo Rege: Quod is ubi 


imperium ſuum confix- 


rit, vel ex illa ipſa five | 
donatione ſatis conſtat: I 


icecomites tum Bur 
Auſſas determinaſſe, exti- 


tri, ſervicium Regis (di. 


ſas donationem & Mona- 


atqʒ hæc ſatis eco in 
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in a Gale" ſo evident it 
not too miab) . 
Faith, 19 them, let'it be in 
thoſe T. 

liſhed. concerning the Auti- 


- guity and Honour of the 
Common Laws : Firſi they 
ay that Brutus the. fuft 


Kt thr | Land, 10 
ads 1 ſented 2 


tis. Kingdom, far tie ſafe 
and peateable Government 
of his. Prople,, aurote a. Boot 

in the Greek Tongue, cal- 
ling -it -the Laws of the 
Brittons, and he. collectad 
the ſame out of the Laws of 
the Trojans : This - Kang, 
ſay they; died after the Grea- 
tion of - the World, 2860. 
Years, and before the In- 
carnatton of Chriſt 1103 
Years, Samuel tben bei 

Judge of Iſrael. [ — 
not examine theſe Things 
in a Quo warranto, tb 
Ground thereof 1 think was 
beſt knowen- to the Authors 
and Wraers of them; but 
that the Laws of the anttent 
Brittains, their Contracts 
and other Juftruments, and 
the Records and judicial 
Proceedings of their Fudges 
were wrought aud jentented 
dee ee ny 
2 evident. by Tro, 
luculent and uncontralabia : 
For Proof. whereof I * 
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bi only to Point" out 


5 cads of ſome few Rea- 


Fountams thelif 
= Phaſurr,*and greater 


"Leiſure, Aud firſt take a 
T, eftrmony out of the - 


nentaries of Julius Cæ- 


ur, (whoſe Relations are 


"as. true, as his Style and 
Phraſe is Perfe.) He in 
hit 6th Book of the Wars 
of France ſaith, that in an- 


"rent Time the Nobility of 


France were. all of tuo 
Herti. Druides or Equites; 


te one for Matters of Co- 


verument at home, the o- 
ther for martial Employ- 
ments abroad: To. the Drui- 
des appertained the order- 
ing as well of Matters Ee- 
cleſiaſtical, as the Admin- 
ſtration of the Laws and 


Government of - the Com- 


- mon-wealth ; for ſo he ſaith, 
De omnibus controverſſis 


publicis privatiſque con- 


ſtituunt, c. & ſi quod 


eſt admiſſum facinus, ſi 
codes facta, fi de hæredi- 


tate, de finibus contro- 


verſia ell, rœ- 
mia, prnaſque oonſtitu- 
unt. Concerning the My- 
Aeriet of their Religion, 


they neither did, nor might 
commit them to Writing, but 


for the diſpatching and de- 
ciding of Cauſes, as woll 


 publick as private, ſaith be, 
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et Jo af yon may pro- 
-ferute the ſame"from the 
at your 


- ſunt” narrationes, yn 


1103. quo tempore Iſrae- 
lem Ke judicabat. 
Non eſt inſtituti mei ĩſta- 
rum terum fidem atq; au- 
thoritatem excutere aut 
examinare; viderint hoc 
Authores atque ſcriptores 
ipſi: Illud tamen interea 
luculentis admodum & 
neceſſariis rationibus con- 
Rat, ſolere apud veteres o- 
lim Britannos, leges, pa- 
"Eta, & qʒ contractu- 
um inſtrumenta alia, acti- 
ones item cauſarum, ac 
ſententiarum formulas & 
monumenta, Græca lin- 
gua conſcribi & tranſiꝑi 
univerſa. Quod dum pro- 
bo, cogor 9 gt 
tum quaſi ad capita & fon- 
tes rationum aliquot in- 
tendere, earumq; Hino in- 
de juſtam proſecutionem, 
ſive ardenti tuo ſtudio, 
ſive majori forte otio re- 
-hniquere. - Atq; primum 


- habeas tibi e Julii Cæſaris 
Commentariis ſſum 


teſtimonium: Cujus ſane 
authoris non minus veræ 


f 22 
cod moment 


gotia militaria foras 


a MA MS CT r tra t. © x7 


Pub. ac 


onſtituunt, xc. Et ſi qd 
ſt admiſſum facinus, ſi 
edes facta, 11 de hæredi- 


iplinam religioſam aut 
philoſophicam literis non 
nandant, nec fas putant ; 
nreliquis vero rebus pub- 


ræcis literis utuntur in- 
uit, ne diſciplina illa ef- 
erretur in vulgus. Jam 


rzca lingua jus ex more 
irerint, & negotia tam 
ublica quam privata 
anlegerint, facile ſequi- 

fuiſſe idem & in Bri- 
ina uſitatum: Quia 

nis diſciplina & tota 
dhors Gallicorum Drui- 
m, Druidum Britanni- 
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us, phraſis 
6. de Bel- 
o Gallico, Optimatum in- 
quit apud Gallos duo olim 
genera, Druidum & Equi- 
tum: Quorum illi res do- 
mi adminiſtrabant; hii ne- 
ro- 
curabant : Atq; Druidum 
ſane officium duplex, fa- 
crorum procuratio, & rei- 
egum adminiſtra- 
tio, ĩta enim diſerte loqui- 
tur; de omnibus contro- 
verſi;s publicis privatiſq; 


ate de finibus controver- 
ſia eft, decernunt præmia, 
penaſq; conſtituunt : Diſ- 


icis privatiſq; rationibus 


oc poſito, quod Druides 


rum Colonia quædam, 
it, vel ipſo ibidem teſte 
wſare, qui inquit . Diſci- . 


* 


C 


Græcis literis utuntur hy 
45 to do it in the Greek 
ongue, to the End that 
their Diſciplines might not 
be made common among the 
Vulgar » Now then this be- 
ing granted-that the Dru- 
ides did cuſtomarily ſentence 
Cauſes,” and order Matters 
publick and prevate m the 
Greek Language, it will eaſi- 
ly follow, that the very ſame 
was likewiſe uſed here in Bri- 
tainz and the Conſequence 
is evident and neceſſary, for 
that the whole Society, and all 
the Diſcipline of the Druides 
in France, was nothing 
elſe but a very Colony ta- 
ken out from our Britiſh 
Druides, as Cæſar himſelf 
in the ſam? Place affirmeth, 
from whence they learned 
and recerved all their Di 
cipline for managing of + 
auſes whatſozver. Diſci- 
plina Druidum (/aith he. 

in Britannia reperta, at- 

ue inde in Galliam tran- 
ata: Et nunc qui dili- 
gentips illam diſciplinam 
cognoſcere volunt, in Bri- 
taniam diſcendi cauſſa 
roficiſcuntur. Te very 
— wineſſeth Pliny allo, 
lib. 13. cap. 1. towards . 
the End. Nay their very 
Name und Appellation muy 
ſerve for a Proof of the Uſe * 
of the Greek Tongue, they, 
being called Druides f 
Jede an Oak, becauſe ſaub 
b Pli- 


- . # 


of thoſe 
caudly bis, 
Gamers ad 


even vulgarly 
| therein the French Nati- 


equent Woods 
fre aud in all 


Trees. Add ſe- 
he daih 
rafick be- 
Britains and 


French 1 5 22 of 


Phn or, therefore no 
Pliny: dat 22 one 


and the ſame orm of cove- 


nanting by Writing; which 
that it was in Greek, Stra- 


— ainly affirmeth, lib. 4. 
p aphiz, for that 72 


a Greek Co- 


. — and as Hiſtories re- 
port the chiefeſt Merchants 
then in the World next the 


' Phcemicians, ſo ſpread a- 
broad the defire of Learn- 
ing their Language, that 


inſtaucin 


ou, they did va oPpbon'a 
"pxlwisi yore, Write ſaith 


be their Deeds and Obliga- 


tions in Greek; and | 
ner 2 {continual T — 

ck elwixt theſe 
"= l 


liens and ' the 
Rains, Strabo in the 


fame Place direftly affirm- 


cth in that jaith be they 
uſed to fetch Tin from the 
Britiſh Hlauds to Maſſa- 


lia, «a NW Breranxgy you tc 


_— Maorana xopt os %, and 
ar this, it ir that Juvenal, 
who wrote above 1500 


Years paſt in bis 15th Ka- 
tyr ſaith, Gallia cauſſidi- 
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lunt, in Britanniam di- 
cendi cauſſa 


| 2 totum Græca Iingu 


enſes colonia Græca (at 0 


22 excitarunt, ut © 


Spin EAI 7 1 


plina Druidum in Britan- 
nia reperta, atq; inde in 
aligentivs lam 0if: 
ntius illam 
— cognoſoere vo- 


, proficiſcun- 
tur, Hoc iplum_ etiam 
teſtatur Plinius, lib. 13. 
c. 1. ad finem : Quin & 
nomen ipſum Druidum 
— ſermonis Græci uſu 

ento nobis eſſe po- 
te z quandoquidem a Gre. 7 


co 3g/s appellationem & 


nomen traxerint, ob hang 
cauſam inquit Plinius, quali 
— ſe roborum eligun | 
ucos, nec ulla ſacra ſine 
ea fronde conficiunt. Ad 
jicias ſecundo loco aſſ. 
dua commercia Britannol 
rum cum Gallis a Czfare,ſ 
Strabone, Plinio tantope 
re decantata: Ergo & ub 
dem pactorum convento- 
rumg; formulis fuiſſe uſu 
proculdubio eſt neceſſe 


actitatum eſſe af firma 
diſerte Strabo, lib. 48 


Geographiæ, quia Maſil 


ut * al Than 
C tum Phœnice 
mercatores) ſtudium di 
cendi Græca in tantun 


t etiam vul 1 
e n ae 
eſt 2 2 4 3 


89 3 


; interceſſiſſe item aſſidua 
commercia Maſſilienſi bus 
ipſis cum Britannis, ibi- 
dem directe Strabo indi- 
cat: Olim enim ait ſole- 
bant Stannum * N Beelar- 


xozetoeY e Britannicis inſu- 
lis in Maſſaliam aſpor- 
tare: Unde ſuvenalis 11- 
lad fat. 15. qui ſupra cen- 
eam & quingentos abhinc 
annos ſcripſit reſpectu u- 
ſus Græce linguz in Ju- 
me riſprudentia Gallia caufi- 
dos docuit farunda Bri- 
anno: Non quod a Gal- 
lis Juriſperiti noſtri elo- 
quentiam - didicerint, id 
"v8 _ Cæſar Author certiſ- 
imus negat, ſed quia le- 
Nees noſtre 5 eonſcri- 
bebantur, idcircoo Gallia 
* — Grecam (ut 
kit Strabo) receperat, juris 
Wnoftri profeſſores dicitur 
docuiſſe. Porro diſcipli- 
am religioſam quod atti - 
Pet, refert idem Author, 
ib. 4. Coluiſſe Britan- 
s Cererem & HFroſerpinam, 
{que facra feciſſe eorum 
plane ritu, qui in Sx HονNτ⏑‚Dνν 
amo vixerunt. Denique 
am exereuiſſe Græcos hic 
Eommercia, tum non in- 
Aliarem faiſſe veteribus 
Britanmis eorum linguam 
tobant ipſa hujus Inſule 
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Gtzce ſeribere: Quin & cos docuit facunda Bri- 
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tannos : Not that the 
Frenchmen did teach the 
Lawyers of England 10 62 
Eloquent, (which Cæſar u 
mont certain Autbor deni- 
eth) but that a Colony 
of Grecians reſiaing in 
France, as Strabo ſaith, 
Gallia was ſaid to teath 
the Profeſſors of the Laws 
of England, being written! 
in the Greek Tongue, E- 
loguence. Now for Mut- 
ters of Religion, Strabo in 
his 4th Book obſerveth, 
that the Britains worſb1p= 
ped Ceres and Proſerpi- 
na, and ſacrificed unto 
them according tothe Greek 
Form of Superſtition as they 
did » yy = arc in = | 
mos. - ly, that as wel, 
the Grecians had Trafick 
here, as that their Lan- 
guage was not unknown 
to the antient Britains, 
the very Names given un- 
to this our Country, do de- 
clare and prove. For Bret 
(from whence our Writers 
as from an old Britiſh 
Word derrve the Appella- 
tion of this Iſland and In- 
habitants, becauſe the anci- 
ent Britains were wont to 
paint their Bodies, aud in 
Juvenal are called pitti 
Britanni, which was faith, 
Calf. lib. „ to make them 


om fearful in fight to theif 
2 the 1 Mord tn 
bz "4%. 0". 


r 
1 AI; 
k 2 a 
* . 
* * — 
1 4 


* 
— 


I 


" that. very Signification is 
Greek, and vo ppiras in Aſ- 
ohylus\& Lycophron f- 
Sher a Piflure, now * 
other Part of the Word, 

ala, it is in Greek as much 


as Land or Country: I - 


mit the Name Albion, at 


d in Greek, toge- 
ther with a rea Multt- 
tude of Engliſh Words, as 
Cyrographor Prothono, I- 
deote, 22 yet taſting of a 
Greek beginning: For that 
bereby as I think it is ſuf 
ficiently proved that the 


the foff Olbion or the hap- 
Ilan 


-Laws of. England are of 
much greater Aniguity then Q 


they are reported to be, and 
than any the Conſtitutions or 
Laws imperial of Roman 
Emperor. Now therefore 
to return to our Chronolo- 
gers, they farther ſay, that 
441 Tears before the In- 
carnation of Chriſt, Mulu- 
mucius of ſome called Du- 
nua o M. of ſome Dove- 


bant, did write Two Books 


of the Laws of the.Brit- 
tons, the one called Stat? 
Municipalia, and the other 
Leges Judiciariz, for ſo the 
fame do ſgniß in the Bri- 
tiſh Tongue, wherein be 
wrote the ſame, which i, 
as mich as to la , the Sta- 
tute Law, and the Com- 
mon Law: And 256 Tears 
before the Birth of Chriſt, 
Mercia proba Queen and 
Wife 1 Aing Gwintelin 


+ 
2 
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de ſcriptores noſtri tan- 


cujus ratio fuit inquit Cæ- 


ipſiſſima eadem ſignifica- 
cum e 


nem, picturam 


tu, quæ in hunc uſq; diem 


ſapiunt; quandoquidem vel 


a a; 
-» 2 


m ab antiquo verbo 
ritannico, regionis iſti- 
us atque incolarum appel- 
lationem deducunt, eo ni- 
mirum quod ſoliti ſint ve- 
teres olim Britanni, cor- 
ra pingere, unde pia. 
ritanni apud Juvenalem, 


far, lib. 5. quo fierent in 
præ lio aſpectu horribiliori) 
illud ipſum verbum in 


tione, 1 putum Græ- 
& 7) pra; apud 
Aiſchylum ac 23 
ignificat: 

nod ad alterum vero vo- 


cabuli illius membrum, 
T&Yia VOX eſt, idem- 
que plane quod apud La- 
tinos Regio ſonat: Mitto 
hic nomen alterum Albi- 
on, primo Olbion grece 
beata inſula, una cum 
Britannicorum vocabulo- 
rum ingenti quaſi exerci- 


* —_ a ip as as As 


Grzcam originem prorſus 


ex huſce ſatis (ut opinor) 
liquet, antiquius multo 
fuiſſe jus noſtrum quam 
fertur, quamque ullæ ſint 
cujuſcunque tandem Ro- 
mani Imperatoris leges 
_ conſtitut e a. 
ales: Quare ut ali 0 
3 Chronicos noſtros 7 
eam, inquiunt porro Mu- 
lumucium ab aliis Dun- 
1 emen 


erer 


80 M. dieb, ab aliis Do- 


num legibus annos ante 
Chriſtum natum 44 1. con- 
ſcripſiſſe, alterum ſtatuta 
municipalia dictum, leges 
Judiciariz alterum, ita e- 
nim Britannice ſonant ver- 
ba antiqua, idemque va- 
lent quod jus noſtrum mu- 
nicipale, juſque commune. 
Porro annis ante Chriſtum 
356, Mercia proba Regi- 
na & uxor Regis Swinthe- 


Iini, Britonum lingua de 


legibus Angliæ librum 
ſeripſit, quem eundem 
Marchenleg nominavit. Ad 
hæc Alfredus ſive Alvre- 
dus Saxonum occidentali- 
um Rex, annos ante Chri- 
ſtum 872. de uſdem legi- 
bus Angliæ librum com- 

ſuit, quem inſcripſit 

eviarium quoddam, qd" 
compoſuit ex diverſis le- 
gibus Trojanorum, Græ- 
corum, Britannorum, Sa- 
xonum, & Dacorum. An- 
no vero a Chriſti incarna- 
tione 635. Sigabert ſive 
Sigesbert Orientalium An- 
lorum Rex, librum ſcrip- 
it de legibus Angliæ, 
quem vocavit Inſtituta le- 
gum: Edw. Rex ejus no- 
minis ante divictam hanc 


gentem tertius, ex immen- 


a legum congerie, quas 


Britanni, Romani, Angli 


& Daci condiderunt, opti- 
ma quæque ſelegit, ac in 


veb* duos libros de Brito- 


: "2 - 
7 drab, ans oh 
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wrote a Book of the Laus 
75 England in the Britiſh 

ongite, calling it 'Mer- 
chenleg : Aing Alfred, or 
Alvred Aing of the Weſt 
Saxons, 872 Hears after 
Chriſt wrote a Book of the 
Laws of England, and 
called tle ſame, Brevia- 
rium quoddam quod com- 

ſait ex diverſis legibus, 

rojanorum, Græcorum, 
Britannorum, Saxonum, 
& Dacorum : In the Year - 
after the Incarnation of 
Chriſt, 635. Sigabert, or 
Sigesbert orientalium An- 
glorum Rex, wrote a Book 
of the Laws of England, 
calling it legum Inſtituta: 
King Edward of that Name 
before the Conqueſt the 2; 
Ex immenſa leg conge- 
rie, quas Britanni, Rom', 
Angli & Daci condiderunt, 
optima quzq; ſelegit, ac in 
unam coegit quam vocart 
voluit leg communem; 


theſe and much mor- to like 


urpoſe ſhall you read in 
01 4 Tilbu- 
rienſ. Galfr. of Mon- 
mouth, Will' of Mamſ- 
bury, Hovend, Matthew 
of Weſtminſter, Polider 
Virgil, Harding, Caxton, 
Fabian, Baleus and others. 
H as it appeareth by them 
that before the Conqueſt 
there were amongſt others,,. 
Seven Volumes or Books 


intituled Leges Britanno- 


b 3 rum, 


mY 
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rum, Statuta- Munici- 
ow , Leges I 


erchenleg, Breviarium 


Legum, Legum Inſtituta, 


& Communis Lex. Cum 
inſignis ſubactor Angliz 
2x Will' ulteriores inſu- 
fines ſuo ſubjugaſſet 


imperto, & rebellium 


mentes terribilium per- 


domuiſſet exemplis, ne 


Iibera de cætero daretur 


_- erroris facultas, decrevit 


ſubjectum are 
2 legibuſque 
fubjicere : Propoſitis igi- 
tux legibus Anglicanis 
cundum tripartitam eor 
diſtinctionem, hoc eft 


Marchenles, Dau S ariz, 


Maft-Saxonlg, quaſdam, 


reprobavit, quaſdam au- 
tem approbans tranſmari- 
nas Newſtriz leges, quæ 
ad Regni pacem tuendam 


efficaciſſimæ videbantur 
adjecit; this ſaith Gerva- 
ſius Tilburienfis, one that 
wrote in the Conqueror f 
Time, or ſhortly after him : 
Whereby if the ſame were 
admitted, it appeareth that 


ſome of the Engliſh Laws 


he allowed, and ſuch of 
bit own as he added were 
efficaciſſimæ ad Reghi pa- 
cem tuendam, and there- 


fore if ſuch Laws as he ad- 


ded of his own bad conti- 
nued (as in Troth they did 
not) they were not ſo ſhame» 
7% and falſly to be Nan: 
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unam coegit quam voeari 
voluit legem communem; 
hæc atq; conſimilia plura 
leges apud Gildam,Gerva- 
ſium, Tilburienſem, Gal- 
fridum, Monumathenſem, 
Guilielmum Mamsburien- 


ſem, Hovendenum, Mat- 


thæum Weſtmonaſterien- 
ſem, Polidorum Virgili- 
um, Hardingum, Caxto- 
num, Fabianum, Balæum, 
atque alios: Ex quĩbus ap- 


paret quad ante ſubjuga- 


tam Angliam , ſeptem 
rofecto five libri ſive vo- 
ee extiterunt, inſcrip- 


ta leges Britonum, ſtatuta 


Muvicipalia, leges judici- 
archenleg, Brevi- 
arium legum, legum Inſti- 
tuta, & communis Lex. 
Cum inſiguis ſubactor An- 
gliæ Rex Willielmus ul- 
teriores inſulæ fines ſuo 
fubjugaſſet imperio, & re- 
bellium mentes terribili- 
um perdomviſſet exem- 
plis, ne libera de cætero 
daretur erroris facultas, 
decrevit ſubjectum ſibi 
1 8 75 uri ſcripto legi- 

uſque ſuhjicere, propoſi- 
tis igitur legibus Anglica- 


nis ſecundum tripartitam 


eorum diſtinctionem, hoc 
eſt Marchenleg, 1 
& Weſt - ſaxonleg, 7 
dam reprobavit, quaſdam 
autem approbans tranſma- 


rinas Neweſtriæ leges, quæ 


ad Regni pacem tuendam 


efhca- 


— 


eee n enen. 


. 


— 
2 


2 * 
n . 


uljecit; hac habet Gerva- 
ſivs Tilburtenſis qui a ut 
victoris ipſtius temporibus, 
aut non ita multo poſt 
ſcripſit: Ex quo conſtat 
ſiquiĩdem fidei quid hic 
Author habeat) & appro- 
baſſe illum leges Angliæ 
nonnullas, & fuiſſe illas 
quas de ſuo addidit ad reg- 
ni pacem tuendam effica- 
mas z ideoque ſi per- 
ſtitiſſent, etiam atqʒ per- 
manſiſſent leges illæ ad- 
jectitia (id quod nenti- 
quam videmus factum) 
at contumelia illa tamen 
tam ii nti, tamque 
adeo falſa nequaquam dig- 
nz fuiſſent, qua eas non- 
nulli malicioſe, ne dicam 


x. 
n- an ignoranter magis affe 
1 cerunt. De quibus illum 
10 tantum dico; 


Aut hec in noſtros fabricata 

ei machina muros ;, 
Aut aliquis latet error, equo 
ne credite Teucrt. 


Fateres, tamen ut habtas 
lector in quo acqui 


vir de hae ipſa reſcripſe- 
ay Is libro primo c. 17. 
quæ 

« 
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efficaciiſime videbantur 


England, a 


dered, as ſome alien 
and ig noranily have = 
of whom I only a, 


Aut hzc in noſtros fabrica- 
ta eſt machina muros 
Aut aliquis latet error, e- 
quo ne creditu Teucri 


For thy Satisfaftion beret 
hear what Sir Jo. Forteſ- 
cue, At. Chief Tuftice of 
of exceh. 
lent Learmng and Authors 
9; wrote of this Matter, 
ib. 1. cap. 17. ſpcaking of 
the Laws of England; 

Quz ſt optimæ non exti- 

tiſſent, aliqui illo- 
rum juſtitia, ratione, feu 
affectione concitati eas 
mutaſſent, aut omnano 
deleviſſent, & maxime 
Romani qui legibus ſaws 
quaſi totum orbis reliqu- 
um judicabant. After the. 
Congqueſs. King Henry the 
Firlf,, the Gongquerer's Son, 
ſurnamed Beauclarke, 4 
Man excellently | Learned, 


| becauſe be abolifhed furh- 


Cuſtoms of Normandy as 
his Father added to our 
Common Laws, is ſaid to. 
have reſtored the antiem 
Laus of d: King 


+ Henry the Second mmrote- 


a Book of the Common 
Laws and Statutes of Eng 
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and the other Statuta Re- 
galley _ whereof not any 

7 _ * doth 1 my | 

Ama yet by the , 

* could Vr 25 when 1 
read in ſome of them, that 
when Cardinal . Woclſey 
at the laſt percerved untrue 
Surmiſes, and feigned Com- 
plaints for the molt Part of 
Jauch poor Frople as laded 
him with Petitions, he then 
waxed weary of bearing 
their Cauſes, and ordained 
by the King's Commiſſion di- 
vers under Courts to bear 
Complaints by Bill of poor 
Feople; the one ua, kept 

in the Whitehall, the other 
before the K's Almoner Dr. 
Stokeſley, a Man that had 
more Learning than Diſ- 
cretion to be a Judge; the 
Third was. kept in the Lord 
Treaſurer's Chamber, beſide 
. the Har- Chamber, and the 
Fourth at the Rolls at the 
Afternoon : Theſe Courts 
 evere greatly haunted for a 

ame, but at the laſt the 
Frople perceived that much 
delay was uſed in theſe 
Courts, and few Matters 
ended, and when they were- 
ended,: they bound no Man 
by the Law, then every 
Man was weary. of them, 
and reforted to the Common 
La, but Tractent fabri- 
lia fabri, and yet it were 

, to be wiſhed that they had 
kept themſelves within their 
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leviſſent, & maxime Ro- 


queo tamen obiter abſtine- 


nes falſas, aut fictas quœ· 
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illorum juſtitia,  ratione, 
vel affectione concitati ea 
mutaſſent, aut omnino de- 


mani qui legibus ſuis quaſi 
totum orbis reliquum in- 
dicabant. Poſt ſubactio- 
nem noſtram Henricus e- 
jus nominis primus, victo- 
ris filius cognomentoBeau- 
clarke, præſtanti vir do- 
ctrina, ob id antiquas leges 
Angliæ reſtituiſſe dicitur, 
quod conſuetudines Nor- 
mannicas a patre ipſius 
ſuperinductas penitus abo- 
leverit : Henricus vero fe- 
cundus Librum etiam de 
legibus & ſtatutis Angliæ 
compoſuit, quem in To- 
mos ſectum, alterum pro 
Republica leges, alterum 
ſtatuta regalia, ſecundum 
diviſionem illam incripſit, 
quorum ne fragmentum 
extat hodie reliquum. Ne- 


re riſu interea, cum apud 
Annalium hoſce ſcriptores 
quoſdam lego, quod ubi 
Cardinalis Woolſeius per- 
ſenſiſſet in ſupplicationi- 
bus vulgi quibus indies 
onerabatur, aut ſuſpicio- 


remonias ut plurimum 
contineri, labore illo au- 
diendi cauſſas defatigatus, 
ex conceſſione & edicto 
Regis, minores aliquot 
CuriaS ſubſtituit, quæ au- 
diendis populi quærelis * 


. 
| 
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ikellos ſupplices inſervi - proper Element, for Fra. 
ent; harum unam con- venture with wiſe Men, te 

ituit in ædibus dictis ſome of them have. reaped 1 
Vhiteball, alteram coram th: of thoſe that | 4 


leemoſynario regio Do- are "not beligved, when they. 
tore Stockeſley, viro ut- ſay the Truth, To the 

nque d certe ad grave and learned Wruers 
ficium & munus judicis of Hiſtories, my Advice ir, 


e- 

to- ninus- apto & diſcreto: that they medale not with 
au- ertiam in cubiculo mag Foint or Secret of | 
do- zgliz Theſaurarii juxta or Kience, eſpect 


ges ameram ſtellatam: Et with the Laws of this 


ur, ¶ uartam apud Rotulorum Realm, before th , confer * 
or- todem poſt meridiem; with ſome Learned in that | 


aue ad has quidem curias Profeſſion, * 
Wequens populus aliquan- | | - 9 

i confluxit, verum ea- 
n tadio demum victi, u- | | 
i cauſſas plurimas de die —_— 
diem vidiſſent dilatas, | , i 
Waucas vero compoſitas, L 
im eq; quenquam deniq; te- 


im eri lege, latz illic ſenten- 

it, n utcunque ſtare, ad Jus 

im ommune omnes inde con- 

Je- olarunt: Sed traſent fa- 
le- tha fabri. Et optandum * 


oe eſſet ut intra metas 
as ſe continuiſſent, quan- 


1bi eorum forte aliqui apud i | 6 
er- Eros prudentes illorum | | 
ni- ndem 2 præ- 

ies aum, quibus ne tum qui- 

io- em creditur, etiam cum 

& · Nerum dicunt. Doctis vero 

um prudentibus hiſtoriogra- "It IS K 
m- Ws conſilium illud do, ne 2 | | 
us; {ſnmiſceant ſeſe temere a- . 14 
to Penis ſtudiis, neve in mi- | 1 1 
ot eria cujuſcunque tandem 
u- aut ſcientiæ, imprimis a 

der ro legum hujus Regni And 


li- 
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land, 7 
% Hen. 2. if ſaid to 12 
reprebended a common Per- 
fon, for that he uſed a Pa- 
tent Seal, when as that 
pertained. as be ſaid to the 
King and Nobility only; 
ain} which, Ingulphus 
Abbot of Croyland, "lo 
is ſaid to have come in 
with the Conqueror ſaith, 
Ante Normanorum in- 
greſſum Cirographa fir- 
ma erant cum crucibus 
aureis, aliiſque ſignacu- 
lis, fed Normannos cum 
cerea impreſſione uniuſ- 
cujuſque ſpeciale ſigillum 
ſub intitulatione trium 
vel quatuor Teſtium con- 
ficere Cirographia inſti- 
tuere, by which it uppear- 
eth, that in the Conque- © 
ror's Time, every Man 
might Seal with a private 
al But letting theſe paſs, 
and to believe neither ti 
both of - them be agreed, in 


roth it was ever unlaw- © 


fab for @ Gentleman to 


E 
plebio homini 
vato uti 


2 — ict quod 


jvis e plebe licuiſſe tem- 


1 do miſſam faciamus, atq; 


publicitus, regnan te 
Aan ſecunda & mul to 
in pactis, donatiani- 
Ve. en 
fagillo pri- 


[oy e een 
Ca tun 
1 


nem plebeinm reprehen- 
derit, qc figil lo patenti ut 


is tantum ac procerum 
0 dicitur:) Contuer: 
ae Egal 
Abbes de Croyland qui cum 


c aureis akis Ggnaculis 
ſed Norman' cum cerea 

„ impreſfione uniuſcujuſ- 
ue f ſigillum, 

b mtitulatione trium 

D — quatuoy teftmm-con- 
< ficere Cirographa inſti- 
© tnere: Unde conſtat cu- 


poribus illius Victor 
privato figillo fac Ciro- 


A graphum — Ve 
rum ut rem hanc aliquan- 


neutri parti tantiſper cre- 
damus, dum inter ſeſe mu. 


tua convenerint, illud 
| Pro: 


7 
* 


* 


— 
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runt, & reddiderunt præd 
Joh. pro clameo & recto 
ſuo quod in ipſa terra ha- 
buit, unam dimid* caruca- 
tam terræ in eadem villa, 
& unum toftum, fel illam 
dimid carucatam terræ quæ 
gacet inter terram Galfrid' 
Wanlin & inter præd' ca- 
rucatam terræ quam cla- 
ma vit, & illud toftum qd 


cet inter terram Adæ fi- 


2 Norman' de Sezevall' 
& terram Hen filii Thom 
plenarie cum omnibus per- 
tinentiis ſuis infra villam 

& extra ſine ullo retene- 
mento; hanc vero dimid' 
carucatam terræ & toftum 
Plenarie cum omnibus per- 


Tinentiis ſuis tenebit præd 
Joh' & hzred' ſui de præd 


Helia & hæredib ſuis, Red- 
dendo inde annuatim præd 


- Heliz & hæredib ſuis 12 d. 


ad termin Penticoſt, pro 
omnibus ſervitiis quæ ad 
terram illam pertinent: 
Et pred Walterus & Heli- 


as & hzred' ſui warranti- 


zabunt præd Joh' & here- 
dibus ſuis præfat dimid* 
carucatam terræ & toſtum, 
cum omnib pertinenꝰ con- 


= omnes homines: Hanc 


ero concordiam ex utraq; 
parte affidaverunt firmiter 
& ſine dolo tenend*, ſicut 


— Cirographum te- 
tur; & ſæpe dictus Wal- 
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mid carucat terræ in eadem 


2 » of; \ 
: 


6 — P hd 
\ 


Helias 55 s cus dederum, 
& reddiderunt pred” Jo pro 
clameo & -r eto ſuo quod in 
ip/a terra habuit, unam di. 


villa, & mum toftum, ſci 
illam dimid carucatam terre 
gue jacet in terr” Galfrid 
Wanlin & int pred” cart 
catam terre quam clamavi, 
S illud toft” gd” jacet inin 
terr Ade filie Norm de K. 
zevall & terram Heur fil 
Thom plenarie cum omnibu; 
pertinen ſuis infra villa & 
extra fine ullo retementos, 
hanc vero dimid carucatam 
terr & toft Plenarie cun 
omnib pertinen ſurs tenebi © 
præd for & hered” ſur d. 
præd Helia & here ſui, © 
Reddendo inde annuatin Wt © 
pred Heliæ & herædib ſur WR 
12d. ad termin Fentiol?, ©: 
pro ommb' ſervitiis quæ ad 
terram illam pertinent : Et. 


præd Walterus & Helias © © 


bered” ſui warrantizabunt Wh© 
pred? Job & bered” ſui pre- 
fat dimid carucatam terre “ 
Stoff, cum omnib pertinen 
contra omnes homines ; Han 
vero concordiam ex utragut 
parte affidaverunt firmiter & 


ſens Cirographum teftatur; 
S /epe diflus Walterns at- 
turnavit pred” Jobun in co- 
dem com ad faciend pred 
Heliæ filio ſuo, & bered 


or 
Ly 
p! 
Ve 
ſine dolo tenend”, ſicut pre- i 
Ia 
F 
m 
C2 
q 


terus atturnavit prædict' ſus; bits teſtibus 1 5 
| apt 
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I᷑0 dne READER; 


Doro, Kanuip de Glan- Johannem in eodem comi- 
8 a om Vice Ebor Ra- tatu ad faciendum præit 
unt, n filio Watler, Roger de ſervitium præd' Heliæ filio 
5 Badnut, Warmo de — ſuo, & hæredibus ſuis; hits 
u Alano de Sinderby, Radulp teſtibus Remigio Dapifero, 
di % Radul. Wil de Aton, Ranulpho de Glanvil' tune 
an N de Warbum, Rob de Vicecomite Eborum, Ra- 
ſei Mara, Alano filio Hlelic, nulpho filio Waltero, Ro- 
re Roberto de Melſa, Thom fi- gero de Badnut, Warmo 
rid % Jaallani, Walram filio de Rollesbey, Alano de 


Will Walter de Bomad- 
num; Alano Malebake, A. 
damo de Kilium, Robert de 


F. Maltchy, Gilbert' de Torini, 
fi mitn Agullum, Gilbert” 
li Ric Alke de Backe- 
Sn, Helia Latimer, 
01; Quo quidem reſcripto 
an five brevi rex domino 
un WM mandavit, quod fine di- 
bt“ latione plenum rectum 
4“ teneat Joh' de Beverla- 
1,“ co de una carucata terræ 
n“ cum pertinen in Frida- 


© ſtorp quam clamavit, & 
6 Wal de Frida- 
4 ſtorp, & Helias filius e- 
“ jus ei deforc', & niſi fe- 
* cexit Vicecomes Ebor 
* faciat,. ne amplius inde 
* clamorem audiamus pro 
* defeturefti. Ad pleni- 
orem vero hujus rei intel- 
ligentiam, tenendum im- 
primis quod Joh de Be- 
verlaco reſcript' ſeu breve 
addux pro jure ſuo recupe- 
rando.contra Walterum de 
um ejus, idq; de una caru- 
cata terræ in Fridaſtorpe, 
quad quidem breve Domi- 


/ 
| 


4 


defectu recti. For thy 


Sinderby, Radulpho filio 
Radul Will de Aton', 
Nich' de Warham, Robert 
de Mara, Alano filio He- 
liæ, Roberto de Melſa, 
Thom' filio Jodlani, Wal- 
ram fi lio Will Waltero de 
Bomadnum, Alano Male- 
bake, Adamo de Killum, 
Roberto de Malteby, Gil- 
berto de Torini, Will“ A- 
gullum, Gilberto filio Ri- 
chardi, Will mode Backe- 
ſtorpe, Helia Latimer; 
by which Writ the Aing 


commanded the Lord: Quod 


fine dilatione plemm re- 


ctum teneat Johan de Be- 


verlaco de una carucata 
terræ cum pertinentiis in 
Fridaſtorpe quam clamat, 
& quam Walterus de Fri- 
daſtorpo, & Helias filius 
ejus ei deforc', & niſi fe- 
cerit Vicecomes Eborum 
faciat, ne amplius inde 
clamorem audiamus — 
” = 
ter Underſtanding, hereby + 

it appeareth that J. de Ba- 
verlaco brought a Writ of 
Right agai "Tm of - 

Fri. 


— 


1 . 
* 


bon - the ſaid h 
Land was ple, ann 7 
Mit _ by a Pre- 


cept made "7 Sheriff} 
vmled a Tolt, 


doth tollere 1 


from the Gonrt Baron, to 
the — how Court) removed 
— Ran 2 — 
u 
villa then Sheriff of York, 
#1; C — was by Conſent 
2 Parties made th the 
Are 2 Force of 
roi nk t 
Pb the Jaid Writ, 
= ) That the Sheriff in 
3 County Gourt ſhould ſer 
- that the Demandant 2 
without deluy have bis fu 
1 in the ſaid * 
Land, upon which Writ in 
ic. Yo Contord Was 
— ot only emed 
- the OE yr ollt of the —9ꝗ— 
ſeuled b th REI 
Or tafly 
thit Contord the per- 
the Writ, Ne ath- 


Te 


F 


15 


this Convordl * 


of FFT 
* 


% * 


| READER. 


8 Helin his - 
1 g's Land 
in Fridaſt a to 


the Lond of tie Aer of 


eatur a Tot quia tollit at 
eximit caulath e urin R 


tied, and to the 


* — 


nb illins fundi 
fit, a quo — i 
terre tenebatur : Inde w 
ro hoc ipſum breve ad O 
mitatus curiarh vi p 

ti per Vicecomitem tak 


(quod ideo apud nos 1 


ronis ad illam comitaty| 
removebatur, ubi corzy 
Ranulpho de Glanvilla} 
bor” tunc tempor” Vicea 
mite mutuo rtium IC 
ſenſi facta in curia v4 
mitatus concordia hæc, 11 
que vi præcepti breve 
illud — ati, ut 
Dom' ipſe officio in had 
parte deeſſet, tum cur; 
ret vicecomes in Comiti 
tus cur ia ut plenum jus ſ 
um in carucata illa tem 
actor poſſit  recuperart 
1 Reſctipti igitur, ſeu brevi 
b illius virtute, facta eſt il) 
Curia concordia hat, & ri 
lata ac inſcripta non ſolui 
in rotulis euriz Comitat, 
fed in inſtruments etiai 


bilior h#6 oor 


e 

vint fottsl 

fis hiad inde dictum , 
affidarit | 


i 


niquo hoc & docto inſtru- 
mme to neceſſario colligi- 
tur ʒ nam per literas Dom 
Reg intelli reſcript 
ſeu breve de re ſua recu- 
peranda in hiis verbis cla- 
mavit, &c. Jus ſuum, Ve- 
rum infra diſerte ubi dici- 
Wtur pro clameo & recto 
ſuo; ad hæc conſtat quod 
PC ncordia hac facta fuit in 
Comit* Ebor, & clamavit 
verſus eos in eod comita- 
tu, &c. per breve Domini 
Reg, hocq; totum factum 
fuit coram Ranulpho de 
Glanvilla tunc Viceco- 
mite: vero 
quoſq; non latet, qd breve 
de jure ſno recuperando in 
Curiam comitatus mitti ac 
erm dirigi non poteſt, verum 
ar eo per pt' vocatum 
e, debet neceſlario re- 
moveri, illud bone Lector 
audacter tibi auſſim affir- 
mare qd' concordiam hanc 
adeo præſtantem, adeo 
ſcri bene, nullus fave 
Abbas, ſive Monachus, 
ſive clericus alius, qui An- 
nales noſtros aut earum 
forte partem aliquam con- 
ſeripſit, intelligere potuiſ- 
ſet. Verum redeamus ali- 


por graves ſane & lots 
Legum ſcriptores, qui 

feoerunt (ut conjicio) ad fi- 
nem regni Hen ſeptimi, 


# 


* 
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quando ad antiquor tem- ſed, 
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Pte To che RE A GER _ -: 
u endavit: Quod ſane ex All this is neceſſarily colledt» 


ed out of this antient and 
learned Iuſtrumeut, for per 
breve Domini Regis ig ex 
pounded to be a, Writ of 
Right by theſe Words cla- 
mavit, c. jus ſuum, but 
direftly aſter, when it ix 
ſaid pro clameo & recto 

ſao : Alſo it appeareih that 
this Concord was in 
comit' Eborum, and cla- 
mavit verſus eos in eo- 
dem, comit', &c. per bre- 
ve Domini Regis, und all 
this was done coram Ra- 
nulpho de Glanvilla tunc 
vicec': And the Learned 
do know that a Writ of 
Right cannot be returna- 
ble in the County Court, 
but muſt of Neceſſity be 
removed thither by Tolt. 
Good Reader I dare confi- 
dently affirm unto thee 
that never any Abbot, Monk, 
or Churchman that wrote 


any of our Annals, could 


have underſtood this excel 


lem and well indimed Con- 
cord. But to return agam 
to theſe ' 2 learned 
Reporters” of the Laus in 
former Times, who (as I 
_ 271 1 End of 
1 1 0 » 7. - 
between which, an 
the Caſes reported in the 
Keign of Hen. 8. you may 
obſerve no ſmall Difference 
So as about the End of 
the Keign of Hen, 7. it was 
_ thought” 
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thonght by "the Sages of the 
ag that a 25 3 
fe ports f be 

were ſufficient ; wherefore 
it may ſeem both unneceſ- 


 =Y 


fary and unprofitable to 


have. any more Reports of 
the Law : But the ſame 
Cauſes that moved the for- 
mer, do require alſo. to 
have ſome more added un- 
To them for two ſpecial 
Ends and Purpoſes. Fin 


to explain ' expound 
thoſe Statutes and Ads of 
' Parhament which emnher 


Jae been enatted ſince 
. thoſe Reports, or were not 
C no Occafion falling out) 
in Reports expounded at 


0) 


2dly, to reconcile Doubts 
in former Reports, riſing ei- 
ther upon Diverſity of O- 
 prmions or DBueſtiqns moved 

; and left l for that 
it cannot be, but in ſo ma- 
ny Books: written. in ſo many 
ſeveral Ages, there mult be 
(as the like in all Sciences 
and Arts both divine and 
buman. it falleth out) ſome 
Divuerſity of 7 — ont and 
many Doubts left unreſol- 
ved: For which only Purpo- 


fes I have publiſhed the for- 


o the READER. | 
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ſcripta, atque' eorum 

temporibus Hen. 8. ſubſe. 
quuti ſunt, quantum in- 
terſit facile potes obſer. 
vare z unde fuit quod cir. 
ca finem, Hen. 7. conſul. 
tiſſimis juriſperitis per- 


ſuaſum erat, libror tum 


atque relationum juris a- 
bunde ſatis extitiſſe: Quid 
ergo an ſupervacaneum 
prorſus & inutile putabi- 
mus plura etiam illis 
adjicere? Certe quæ res 
duæ imprimis, ſuperiores 
illas relationes & libros 
cauſabant ac procurabant, 
ille ambz plures etiam 
hodie requirunt flagitant- 
que. Primo ad ea ſta- 
tuta atque decreta comi- 
tialia explicanda atque 
exponenda quæ inde a 
ſcriptis illis in hunc diem 
aut ſancita fuerunt, aut 
(nulla interveniente occa- 
ſione) non expoſita. 

2. Ad concilianda quæ- 
dam dubia in iiſdem libris 
orta vel ex epinionum 
varietate, vel ex motis 
quidem nec ſolutis poſtea 
queſtionibus : Fieri enim 
non poteſt quin in tot li- 
bris, tamq; adeo diverſis 
ſæculis ſcriptis (id 
in alus ſcientiis & artibus 
univerſis tam divinꝰ quam 
humanis uſu venit) opi- 
— dubil S 
contingat, dubuſq; pluri- 


mis non fatisfiat. 


ob 
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num mearum partes prio- 
res dyas hancq; poſtremo 
ultimam in lucem edidi, 
quæ legum ſtudioſos (id 


— vetorum præſtan- 
tiſſimor util iſſimorumque 


librorum frequentem ma- 
gis ac diligentem revolu- 
tionem excitare, & move- 
re poſſint. Atq; ſane Re- 
lationes iſtæ meæ, (ſiqui- 
dem meas dicere liceat 
aliorum ſunt conſcrip- 
tæ ſententiæ) Commenta- 
iorum naturam ſortiun- 
ur, & faciunt vel ad fœ- 
iciorem apprehenſionem 
genuinæ ac veræ Inter pre- 
ationis quorundam gene- 
alium ſtatutorum, quæ li- 
t univerſum hoc reg- 
um reſpiciunt, tamen 
qaoad præcipuas quaſdam 
partes,nunquam prius fue- 
unt expoſita aut explica- 
a; vel ad ſaniorem in- 
ellectum germani ſenſus, 

rationis judiciorum at- 
ue ſententiarum antehac 
latarum; vel deniq; ad 
ubiar* queſtionum (qua- 
s multæ in illis non ſo- 
tz adhuc repermntur) 
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nationem. Hinc ergo 
joribus duobus libris ad 
Eplicandum & exponen- 
m Statutum illud in 23 
en. 8. c. 10, actam dedi 
ter: Cauſam: Pro tam 


n eee 


| 


ar III. 


ob has cauſas elucubratio- 


uod ſperoq; ac cupio) ad 


lenam certamque deter- 


=. 


mer two, and this laſt Nur 
of my Reports, which I- 


truſt will be a Mean (ſor 


fo I intended them) to cauſe 


the ſtudious to peruſe and 
peruſe again with greater © 


Diligence, thoſe former ex- 
cellent and moſd frunful 
Reports : And in troth theſe 
of mine (if ſo I may call 
them, being the Judgments 
of others) are but in Na- 
ture of Commentaries, ei- 
ther for the better _— 
bending of the true Con- 
ſtruction of certain general 
Ads of Parliament con- 
cerning the whole Realm, 


in certain 2 Points - 


never expounded before ; or 
for the better Underſtanding 
7 the true Senſe and Rea- 
on 4 the Judgments and 
2 utions formerly re port- 
ed, or for Reſolution of 
ſuch Douhts as therein re- 
main undecided For which 


Purpoſes, in my former Re— 


ports I have reported and 
publiſhed for the Explana- 


tion and Expoſition of the 
Statute of 23 H. 8. c. 10. 


Porter's Caſe : Of the broad 


ſpreading Statute of 27 H. 8. 
c. 10. of Uſes, the 0055 of 
Chudleigh, Corbet, Shel- 
ley, Albany, and the L ord 


Cromwel's Cafe : Of the 


Statute of 34 H. 8. cap. 


of Recoveries, Wiſeman's 


Caſe; of the Statute of 13 
Eliz. cap. 7. of ä 
C | Ie 


* 
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| A © To the R 
tb Caſe of Bankrmpti ; of 
the Statute of 34 H. 8. cap. 
21. of.Cohfirmation of Ezt- 
5 Patents, Podington 
aſe 4 of the Statiite of 31 
H. 8. of Diſfolution o Mo- 
naſteries, and of the, Na- 
tte of 1 Edw. 6. of Ghann- 
tries, the Archbiſhop of Cati- 
ferbury's Caſe ; and of one 
Branch of the great and 
general Statutes of 32 and 
4 H. 8. of Wills, Bing- 
ans Caſe I have report- 
ed the Lord Buckhurſt's 
Cafe, for the true Under- 
fianding and expounding of 
the ancient and former 


* 


Book Caſes concerning Char- 


ters und Evidences, and to 
that End the Refidue of the 
Gaſes in thoſe two former 


Parts are publiſhed. And b 


ſering the End of theſe 
Laws is to have Fuſtice du- 
by adminiſtred, and Juſtice 
diftributed, is, Jus ſuum 
cuĩque tri buere, to give to 
every one his own; Let all 
the Profeſſors of the Law 

oe to theſe Books that 

uftice which 44. Books 
have m them, That 1s, to 
| ap to every Book and Caſe, 
bus own true Underſtanding : 
And not by wreſfting or rack- 
ing, or Inference of Wit to 
draw them (no not for ap- 
proving a Truth ) from their 
froper and natural Stnſe ; 
for that were a Point of great 
Injultice. For Truth and 
Falſhood are ſo oppoſite, as 


EADER. 


bus libris a me edit 


. -1 * 


— 4 
© not 
1 


* 


late i ſtatuto allo in 
27 H. 8. de uſibus retuli 
cauſis:haſceChudlergh, Cor. 
bet, Shelley, Albany Illam 
item Domini Gronewell, de 
ſtatuto 24 Hen. 8. c. de 
Recuperationibus: Cau- 
fam Wiſemanni, de ſtatu. 
to in 13 Elix. c. 7. de ob. 
ſtrictis ære alieno qui fi- 
dem ac teſſeram t, 
eorum : item - am in 
partieulari, ex ſtatuto in 

* 8. c. 21. De con- 
firmatione literarum pa. 
tentium cauſam Doringts 
ni, ex ſtatuto 31 Hen. 8 
de diſſolutione Monaſteri 
orum: Item in 1 Elz. d 
Canteriis (ut loquimur) 
cauſam Epiſcopt Cantus 
rienſis, præterea mem 
rum unum magnorum 
illor' ac generalium ſta 
tutorum in 32 & 34 H. 8 
de Teſtamentis, cauſam 
Binghami: Retuli etiam 
cau Domini de Buck: 
burſt, pro vero intellech 
Chartarum & antiquarun 
relationum de conceſſioni 
bus ſeu chartis & eviden 
tiis ut loquimur, atqʒ hut 
fere ſpectant reliquæ can 
{x duobus illis ſuperion 


Cum igitur eo tendant |: 
ges iſtæ ut juſtitia admi 
niſtretur, ſitq; hoc juſti 
tiæ diſtributivæ ſuum cu 
que tribuere, illud demun 
tribuant Juriſperiti _ ' 
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ad To the READER. © 
ibris Rules, quod 


, 4 | [ 


in Spſis his Truth ige ought not to Be © 
m me — —— — hoe 7 by any C97 of 1 
tt ſingulis tam libris quam pſrcation, that the true Senſe 
m any prin ſuum ac will not örar. * 
de ¶Ngenuinum intellectum, ne- 

de hue a germano ſao ſenſu, 

u. Nel ad veritatem aliquam 

tu-onfirmandum argutis il- 

b-WWationibus inflectendo, ex- 

f. endendo, depravando tor- 

nt, _ quod eſſet ſummæ 

in rorſus injuſtitiæ. 

in jam ei omnibus hiſce Out of all theſe Books 
on. bris ac relationibus juris and Reports of the Common 
Pa- Omer unis illud obſerv A- Law, habe obſerved, that 
ei, quod uteunque aliquan- albeit ſometime 7 As of 
. 8 ex ſtatutis comitialibus, Parliament, and ſometime 
err vandoq; etiam ex acumi- Invention and Wit of 
dee atq; inventione huma- Man, ſome Points of the 
ur juris hujus ancient Common Law have 
artes five immutatæ fue - been alter d or atverted from 


it, five a curſu ſuo in- 
un erſe atq; diſtractæ, ta- 
ſta· ¶ Dien de curſu ac revoluti- 
. 8. ne temporis idem ſem- 
am er jus, tanquam tu- 
amenmum fideliflimumque 
eip. firmamentum ac 
ec endium, mapno ſane 
pplauſu ad incommoda 


ultz devitanda obtinuit 
reſtitutum fuit. Ex- 
npli cauſa, dictavit com- 
unis juris prudentia ut 
reditatum jus omne per 
dum —— (ut loqui- 
ur) tranſi 
to poſſent inter ſe ho- 
ines alienare, allocare, 
contrahere verum Sta- 


r Weſtmon. | 2. cap I; 
5 a lit jus limitatum, 


ret, adeo ut 


his due Courſe, yet in Rævo- 
lution of Time, the ſame (as 
a moſt ſkilful and faithful 
Supporter of the Common- 
wealth )have been with great 
applanye foravoiding of many 
onbenienciet, reſtored as 
gain : As for 2 the 
the Wiſdom of the Common 
Law was, that all Eſtates 
7 Inheritance ſhould be Fez 
mple, ſo as one Man might 
ſafely alien, . demiſe, and 
contra} to and with anos 
ther : But the Statute of 
Weſtm. 2. cap. 1. created 
an Eftate Tail, and made 
a Perpetuity by Aft of Far- 
liament, reſtraining Tenant 
in Tail from aliening or de- 
miſing but on for the Life 
0 2 of 


* 
— 


— 
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7 Tenant in Tail, which in 
oceſs of Time brought m 
ſuch Troubles and Inconve- 
aencies, that after two hun- 


dred Years, Neceſſity found 


out a Way by Law for a 


Tenant in Tail to alien. 
Alſo by the ancient Common 
| Laws, Freeholds ſhould not 


paſs from one to another but 


. by Matter of Record, or ſo- 


lemn Livery of Seiſin; but 
againſt this were uſes inveu- 
ted, and grew common and 
almoſt unrverſal through the 
Realm, in Deſtruction of the 


ancient common Law in that 
Point; But in 
niſold Inconveniencies bereof 


Time the ma- 


being by Experieuce found, 
the Statute” of 27 Hen. 8. 
cap. 10. was made for re- 


ſtoring of the ancient Com- 


mon Law again, as it ex- 
preſly appeareth by the Pre- 


 amble of that Statute, and 


hereof an infinite more of 
Examples might be added, 
but hereof this ſhall ſuffice : 
And thus much of the Books 
and Treatiſes, and of the 


| Reporters and Reports of the 
Laws of England. a 


liceret poſſeſſiones fic te 


in re traderetur: 


rent: Latum eſt ſtatutu 


Wo 


__ 
illud quaſiq; inciſum quo{ 
noſtri vocant an ate 
Tail, & decreto comiti, 


Sx. 


orum 2 quan- 
dam ſtatuit, quæ tenenten 


in Tail ut loquuntur, ha 
eſt illiuſmodi poſſeſſions 
incolentem & occupan- 
tem reſtringeret, quo mi 
nus alienare quid aut al 
locare poſſit, niſi tantun 
pro tenentis ipſius vit 
naturali: Qu en 
ſtatutum tantas turbas tot 
que incommoda de curſi 
temporis invexit, ut pol 
200 tandem annos, neceſ 
ſitas ipſa rationem ac v1 
am per, legem inire atqu 
excogitare docuerit, qu 


nenti abalienare; cayl 
preterea Jus commune, i 
tenementa libera ut dic 
mus de manu in manun 
irent, niſi vel tranſactio 
nis illius extaret ſcript 
monumentum, vel ſoler 
ni more poſſeſſio atq; ju 
Cont 
hoc adinventi ſunt uſus u 
appellant, qui in tantug 
creverunt ut obtinerenl 
etiam ad antiqui juris i 
illa parte deſtructionen 
non ſolum vulgo ſed fen 
per totum hoc regnun 
univerſum: Verum al 
quando ubi experientiade 
cuiſſet quam multifar 
hinc incommoda pul lul 


( 
: 


þ 44 
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T0 the READER © :; 


10 illud in 27 Hen. 8. C. Io. ä 
niti- de Revocando atq; reſti- 
uan.¶ ¶ tuendo antiquo jure oom- 
ten muni, ut ex ill proœmio 
diſerte patet, infinita pla- 


ne ſunt in hoc genere ex- 
cient : Atq; de libris 


pnibus ac ſcriptoribus Le- 
pum Angliz hæc hactenus. 
Sequitur nunc de gradi- 
bus qui illarum Legum 
ſtudioſis ſunt proprii; ſi- 

t enim in utraque Aca- 
demia Cantabrigienſi atq; 


vi Oronienſi varu gradus 
tqu unt, quales ſophiſtz gene- 

qu rales, Baccalaurei, Artium 
c te agiſtri, Doctores, ex qui- 
avi bus viri ad eminentia loca 
e, ſedem Judicii in Eccleſia 


uruſq; Eccle ſiaſticis apti 


nuneliguntur: Ita ſunt & in 
dir Juriſprudentia noſtra pri- 
rip mo quos vocamus Moote- 
len ren Inceptor', qui queſtion 
; N Lectoribus N in 
nized: busCancell,tam in ter- 


minis quam magnisvaca- 
lonibus arguunt & diſpu- 
ant: Ex hiis poſt ſtudi- 
m octo annorum aut cir- 
iter, eliguntur Juriſcon- 
ulti, nobis Utterbarreſters 
ich ; ex quibus conſtitu- 
ntur- Lectores in Hoſpi- 
us Cancellariæ, qui poſt 
xpletos duodecim ad mi- 
im' annos, a ſuſcepto illo 
gradu in ſenatorum five 
atrum ac ſeniorum claſ- 
ieorum numerum quos 


pls, verum nobis hzc 
u 


of the 


tractatibus, deq; Relati- 


Now for the Degrees 
the Law, as there DP in 74 
Unrverſities Fl Cambridge. 
and Oxford druerſe Degrees, 
as general Sophiſters, Batche- 
lors, Maſters, Doctors, of 
whom be choſen Men for 
eminent and judicial Places, 
both in the Church and Ec- 
clefiaſtical Courts; ſo in the- 
Poſſeſſion of the Law, there- 
are Mootemen (which are 
thoſe that argue Readers 
Caſes in Houſes of Chan- 
cery, both in. Terms and” 
grand Vacations. JOf Moote- 
men after eight Years Study 
or thereabouts, are choſen 
Utertarriſters ; of theſe are 
choſen Readers in Inns of 
Chancery : Of Utterbarriſters, 
_ they have been of- that 
egree twelve Years at leaſt, 
are choſen Benchers, or An- 
tients; % which one that is 
uiſme Sort, reads 
yearly in Summer Vacation, 
and is called a fingle Rea- 
der; and one of -the Au- 
tients that had formerly read, 


reads inLent Vacation, and ts. 
"0 called 


$ RS 
. : 
| | 


- To the READER 
Benchers dicimus co-optan, 


_  oalleda donble Reader, and 
4; 2 it 1s between his 

ft and ſecond. Reading, a- 
bout nine or ten Years, And 
out of theſe the King makes 
Choice of his Attorney, and 
Solicttor-General, hrs Attor- 
ney of the Court of Wards 
and Liveries, and Attorney of 


the Dutchy : And of theſe - 


Readers, are Serjeants e- 
lected by the King, and are, 
by the King's Writ, called, 
Ad ftatum & gradum ſer- 
vientis ad legem; and out 
of theſe the King electeth 
one, two, or three as pleaſe 
tim, to be his Serjeants, 
hich are called the King's 
erjeants Of Serjeants, are 
by the King alſo conſtituted 
the fue _ cuz 
ren ges, and Sages 0 
the. Law. For the young 
Student, which moſt com- 
many cometh from one of 
the Unrozrſmes, for his Eu- 
trance or Beginuing were 


faſt inſtituted, and erefted 


eight Houſes of Chancery, 
zo learn there the Elements 
o the Law, that is ta ſay, 
Clifford's-Inn,Lyon's-Inn, 
Clement's-Inn, Barnard's- 
Inn, Staple's-Inn, Furni- 
val Inn, Davie's-Inn, and 
3 — 7 of thele 
Haouſeßs con of Jorty or 
thereabouts : For 1 Ræa- 
ders, Utterbarrefters, Moote- 
men, and inferiour Students, 


ſſre four famaus and res 
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tur; ex hac claſſe Jingu. 
lis annis noviſſimus quiſq 


recentiſſimuſq; in æſtiva 
vacatione prælegit, dictu 
Lector primo; in Quadra, 


geſi autem vacatione 


enior alius, qui Lector ſe 
cunda nominatur: 2 
primam vero atque ſecun. 
dam cujuſque prælectio 
nem intercedunt fere anni 
novem aut decem; atque 
ex his quidem eligit Ret 
Procuratorem ſuum & 80 
licitatorem (ut loquimur) 
generalem Atturnatum in 
curia pupillorum & Libera, 
tionum, & in curia Duca 
tus: Inſuper ex hys pet 
breve Regis vocantur ali 
ad ſtatum & gradum Ser- 
vientium ad Legem, inte 
os Rex qui pſi ſibi in 
Krviant duos aut tres pro 
arbitrio elegit ; Denique 


ex his, honoratos ac re 


verendos Judices atq; Pre 
ſides juris Rex conſtituit, 
Tyrones quod attinet qui 
huc ſere ab Academiis ac: 
cedunt, habent illi in qui 
bus rudimenta atq; ele- 
menta juris perdiſcant #- 
des Cancellariæ octo, vo: 
catas Cliſard lun, Lyon's 
Inn, em lun, Her. 


nard lun, Staple's-Inn, 


Furniual Inn, Dauie Ini 
New Inn; harum finguls 
quadraginta plus minus le- 
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coribus a 115 rioris or- 


mia ſtudioſis extant am- 


Rub . Juatyor illuſtriſ⸗ 
rot Collegia vocata 
"Court, quæ ſunt 

rl um interius, ad gd 
pertinent priores tres Can- 
collins 10 er 
Gran, cui ſubſunt - duz 
proximæ ſequentes; ; Hoſ- 
pitium Lincolmenſe cui 
duz aliæ, denique Tem- 
plum Medium, cui ædes 
poſtremæ inſerviunt. Con- 
ſtant autem ſingula 
Collegia 2 — ſupra 
viginti Juriſconſultis plſ 


UC2: 
per quam 60 Tyronibus cuct- 
ali ter 160, aut 180, qui om- 
Ser- nes inibi tempus ſuum in 


Juriſprudentiæ ſtudio aliiſ- 


in gue exercitiis dignis laude, 
pro K hominibus liberis ac ge- 
que neroſis impendunt. Judi- 
re. ves & Serxientes ad Legem 
rr. quod attinet, qui fere nu- 
uit merum vicenum explent 
qui aut excedunt, in ædes du- 
a0, as que dicuntur Hoſpitia 
[Uls rvientium ad Legem, 
le Lunt majoris eminentiz 


& Dignttatis, equaliter di- 
0- MY ſiribuuntyr : Atque univer- 
1 hæc Hoſpitia ut neque 
inter. ſe longe ſunt diſſita, 

„ ſĩta conjunctim omnia con- 
fioiunt ſane præ omnibus 
10 toto terrarum orbe cu- 
ſcientiæ huma - 


. To the READER 

Pro poi, vero, & none ren or or toy 

Juriſconſultis, atꝗ; incep- ſes of Court, called, 5 Th 
* 


Inner Temple, to 

4 faſt three A Houſes of 
Chancery appertain; Gray's- 
Inn, to which the next twa 


belong; Lincoln Inn, ubich 
enjoyeth the laſt tuo ſaving 
one ; and the Middle Tem- 
ple, which hath only the la: 

each of the Houſer of Court 
conſiſt of Readers abave 
twenty; of Utterbarrilters, 
above thrice ſo nam; of 
young Gentlemen, about the 
Number of eight or nine- 


hzc ſcore, who there ſpend 


ther Time in Study 
Law, and in .commzenc 

77. t for, a — . 
udges of the Law 
erieants being common- 
ly 2 the Number of 20, 
are equally ff in- 
40 two bigher and more æmi- 
nent ers # led, Ser- 
jeants- Inn: All the are 
not far diſtant one from ano- 
ther, and all together do 
make the molt famous Uni- 
verſity for Profeſfou A Law 
only, or of any one human 
Scrence that is iu the World, 
and advanceth it/elf above 
all others, Quantum inter 
viburna cupreſſus. In which 
Houſes of Court and Chan- 
cery, the Readings and other 
Exerciſes of the Laws there- 


in continually uſed, are molt 


x vhs excellent 


/ 
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excellent and behooful for 


attaining to the knowledge. 


of theſe Laws : And of theſe 
Things this Taſte ſhall ſuf 
fice, for they would require 
if they ſhould be treated of, a 
Treatiſe by itſelf. Of - the 
Antiquity of theſe Houſes, 
and how they have been 
changed from one Place to 
another, I may ſay as one 
ſaid of ancient Cities: Per- 


paucæ ant iquæ civitates au- 


thores ſuos norunt. Now 
ewhat Arts or Kiences are 
' neceſſary for the Knowledge 
and Underſtanding of theſe 
Laut; I ſay,that ſeeing theſe 


Laws do limit bound and 


determine, of all other tu 
man Laws, Arts, and ſci- 
2 . OY 2 
owledge 0 of them 
from the Profeſſer of theſe 


| Laws, the Knowledge o 2 | 


of them is neceſſary and pro- 
fitable. But foraſmuch as 
if a Man ſhould ſpend his 


whole Life in the Study of 


theſe Laws, yet he might 
til add ſomewhat to his Un- 
denſtanding of them : There- 


fore the Judges of the Law 


in Matters of Difficulty, do 
uſe to confer with the lear- 
ned in that Art or Science, 
whoſe Reſolution is requiſute 
to the true deciding of the 
Caſe in S, 
ing the Languange orTongue 


* 2 N 9 8 n 7 J 
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To te READER. 
nx ali, illuſtriſſimam u. 


Collegiis atq; ædibus hiſce 


eſtion. Concern- 
que neceſſariam judico 


nius juriſprudentiæ Acade- 
miam, quæ ſeſe ſupra alias 
effert; Quantum, inter vi. 
Burna cupreſſus. Porro in 


ſingulis lectiones aliaque 
Juriſprudentiæ exercitia af- 
ſidue habita, præſtantiſſi- 
ma profecto ſunt, & ad le- 
gum ſcientiam conſequen- 
am ſummopere conduci- 
bilia: Atque de hiſce re- 
bus guſtum hunc dediſſe 
ſufficiat; quas fi fuſiug 
erſequerer, integrum per 
e tractatum requirerent : 
Antiquitatem vero ædium 
harum quod attinet, & 
quomodo de loco in lo- 
cum tranſlatæ fuerint, i- 
dem dicam quod de anti- 
is civitatibus quidam, 
erpaucæ antiquæ civitati 
Authores ſuos norunt. Jam 
ſi quzratur. quod artes & 
ſcientiæ neceſſariæ fint ad 
iſtarum legum itio· 
nem atque Intelligentiam, 
reſpondeo quod quandoqui- 
dem juriſprudentia hzc 
definit ac ſtatuit de alus 
non ſolum humanis legr 
bus, verum artibus & ſci- 
entiis univerſis, profecto 
earum cujuſlibet cognitio- 
nem a juris noſtri profeſ- 
ſore non modo non exclu- 
do, ſed utilem prorſus at- 
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m vero ut quis ætatem wherein theſe Laws are write 


Us 

le n omnem in ſtudiis ten, for all judicial Record) * 

ias Jiſce legum conterat, ali- are entre and enrolled in 
vi ſemper addendum h Latin Tongue Ar i © _ 
in ſtaret quod ad plenam appeareth by an Act of Far. K 
ſce rum intelligentiamface- liament in anno 36, c. 15. | 
net, idcirco Judices in dif- andthe Works of Glanville, 

af. WWcilioribus cauſis eorum Bratton, and Fleta, No- 

(N-WS&re confilium in illa ar- ve Narrationes, and the 

le- aut ſcientia adhibent, Book of Entries, and di- 


orum requiri judicium vers of our Statutes are ſet 


ci · ¶ veram quæſtionis con- forth in the Latin Tongue. 
re · N overſæ deciſionem vide - Before the Reign of that 
ſe Quod ad linguam famous King Edward I. as 


tinet in qua conſcriptz well all Writs original and 
nt leges noſtræ, Judici- judicial, as all the Books of 4 
m 1mprimis ſententia- the Law, as Glanville, A 


wmque formulæ ac mo- Bracton, &c. and all the 

& menta ſcripta & aſſer- Statutes yet extant were pub- 

lo- ¶ ta ſunt Latine omnia, on in the Latin Tongue ; — 
i ·¶ quod cum ex ſtatuto 4 u the Reign of him and his 4 
ti Naret lato in comitiis An- Son many Statutes are indi- | i 
m, 36. . 14. tum eſcrip- ted in the Latin: (as ſome 43 
at Glanville, Bractonis, Fle- =- of the Statutes of Ri- 1 
am , e Novis item Narrati- rd the Second be.) And 1 
& ribus, Lib. Intrationum, divers alſo be ' enafted in 


variis denique ſtatutis French; for that they had 
ſis quz ſermone Latino divers Territories and Scig- 


am,MWpnſcripta atq; edita ſunt: niores that ſpake French 
qui- Inte imperium illuſtriſſi- within their Dominion, and 
hee illius Regis Edw. 3. in Reſpect thereof the better | 
lis m reſcripta omnia ori- Sort learned that Language. 
egr nalia ae — But foraſmuch as the for- 
ſci-aiverſi legis libri Clan- mer Reports of tbe Law, 
ecto e, Brafonis, &c. deni- and the reft of the Authors 
tio- & ſtatuta quæ in hunc of the Law (the Doctor and 
feſ· (q; diem extant omnia, Student, who wrote in the 
clu- agua Latina conſcripta Engkiſh Tongue excepted) 
at- ue edita fuerunt; Po- are written in French; 1 
100 ea vero in ipſius atq; fi- have like wiſe publiſhed theſe 
un | | | in 


ha, 


7 


To the BADER. 
: tad » | 


magnumgzadeo dominiun 

1 hoc ſub im 

aa perio ſuo tenuit in quiby 

badarvers e - Gallice 8 ont loquuti, qu 
ritories thereof in Faſſaſion; Te ſuperioris fes — 
it was not thought fit nor Ordi s viri cam 
aauruenient, to pubhſb either e 

| thoſe or any of the Statutes tamen jugs noſtri IG. 

_ | enated in thoſe Days in the tores tam qui 

= Vulgar —— left the un- dme, Aer, — 

| taruedby bare reading with- _— f 150 alu alu (exe 

out rightunderſtandi = to 

fuck out Errors, a 

10 their oun 17 mig bt 

endamage themſelves, and 


4 4 all into 1 


— in ones the p 
4 ne ſcribi ſub Tmpery 
of them into Normandy, Edw. 3. qui ut omnes ni 
and taught the former Laws kunt, in regno Galliz pl 
e Jann Grack, num jus habuit ; vari 
an que ejuſdem  Pxovincu 
ac territoria in ditione « 
- poſleſhone ſua tenuit; 1 5 
, 41 que ſane conducere aut 
2 at = ay, (though conuenire putabatur, fn 

Proceſs of Time much Relationes illas, five 2 
| ae Cuſtoms tuta alia tum ſancita ſe 

N $ it 00 — vernaculo edere, u | 
ren riti homines ex nue 


leftione abſque 28 i 
e x ill ere 
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© . To the READER. 


t, ſhiſque adeo confifi all other Plays aud Paſtimes, 
ye l * e the Dp 


aut certam ali 
qu, in 5 ra: Se, , Roos 


Ger eta tim ( : were uſed 
etiam (nec vana 1085 and 

fides) Gulielmum gentis within this Kealm beſare the 
. 8 Congucror i Tune. 


- 


tat, tamen — * in al 
ernum uſque diem con» 

ſuetudinum — | 

nomen, atq; appellatio- 

nem retinent ; Conſimili 
plane modo & Anglos no- 
ſtros, venationis, aucupii, 
& caterorum fere ludo- 
rum atque exercitiorum 
omnium vocabula docuit, 
gur vel hodie uſque ma- 
went : Et tamen nemo du- 
bitst quin intra regnum 
Wo ante — 758 illius 
empora, animi- 
ge relaxationes extite- 


"as conſule | 
prafationeen 3 illam oor wn ro o 
fu ds Roull de Alen: lenſon 10 bo Comms 


writer | 


4 4 < * - * * 
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—_—_ . n in Latin, upon the 
—_ a \ called, Le Le graund 
1 Ceuſtämier de Normandie, 
=: _ entitled in Latin, Deferip-- 
3 | tio Normanniz : where 
© Bbeweth and proveth by other 
= - MAutthors, that *moſt of. the 
82 Cuſtoms of Normandy were 


- England, in or before the 
" Time of the ſaid King Ed- 
- wad the Confeſſor.- from 
= whom William Duke 
_ ' Normandy did derrve the 
©, ©  . Title, by Colour whereof he 
. entred into the Crown 
/ England. If the Lan- 
=  * . guage or Stile do not pleaſe 
thee, let the Excellency and 

- the Importance of the Mat- 

ter delight *and ſatisfy thee, 

5 * thou ſhalt wholly 
aallidl thyſelf to the admi- 
, rable Smeeineſrof — 
and Underſtand: 
lectione non ver 


wo ſed 


3a 38 lib. .Valer, 
—<L autem reperitur ſimplici- 
tas veredica, & falſitas 
compoſita, quz hominem 
erroribus allicit, & 
EE linguz * 
neos dulces = 
Et doctrina in multis et, 
quibus deeft Oratio. Cer- 
tamly the fair Outſides of 
enamel'd Words and Sen 
\ Fences, do ſometimes fo be- 
dA the De ef the Rea- 
ar , with hotr elite 


. a 2, 
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9 * * * 
* * * 4 b 
„ - 7 o 
, 3 . 
« © * 
9 * | 


CH Se NEA DER. 2 


derived ou of the Laws of 


of pora, a quo Gulielmu 
Normanniæ dux jus ſuun 


colore regnum hoc An 


In 
veritas eſt amanda, ſæpe 


& falſitas co 


| traromqte fucatarum, ita 


ata whe IR IR. 
"ES * a 


- 
- 


ſon; i in commintartiin (1 
um Latine ſcriptum adli. 
brum, Gallice L- mn 
Coftumier de Normandy, lx 
tine deſcriptio Normar 
niz 'appellatum : ubi e 
aliis authoribus probat 4 
demonſtrat, conſuetridine 
illas Normannicas e legi 
bus Angliæ fuiſſe petitas 
ſive ante ſive non mult; 
poſt Edw. Confeſſoris ten 


& titulum duxit, cuj 


gliæ primo invaſit. Si 
idem igitur Relationum 
iſtarum phraſis aut ſtilu 
tibi minus arrideat, at re 
ipſius ſubjectæ ntiy 
atque utilitas & delecte 
& ſatisfaciat; unde fie 
ut totum te admirabil 
plane dulcedini cognitio 
nis atque ſcientiæ dedas 
& addices. In le&ione non 
verba ſed veritas eſt 2 
manda, ſæpe autem repe- 
ritur ſimp icitas veredica 
mpoſtta, quz 
hominem ſaigeiy erroribus 1 
licit, & per linguæ orna- 
mentum 2 dulces al- 
pergit : Et doctrina in mul 
tis eſt quibus deeſt oratio, 
Corte quidem ſpecies & 
pulchritudo exterior poli- 
torum verborum fenten: 


ke quandogue 


a. „ 
v = — _ 4 * 


tringit; ut in rei ipſius 
denetrare atque introſpi- 
nequeat; qui enim 
ſtructorum verborum le- 
Yes & feſtivitates avide 
enantur, phraſiumq; tra- 


ante quaſi odore aprip- 
ditur, ſæpenumero f = ut 


lum ad inanem oſtenta- 
jonem verba conquirit, 
em amittat: Et fic. proji- 


An verba; verum juriſpe- 
iti noſtri gravitati impri- 
un nis convenit ſermone ap- 
lu o, noto, conſiſo uti: at- 


que de hiis hæc ſufficiant. 


Fecit Benevole Lector, 
uperiorum elucubration 
aearum ſingularis ſane 


tio pprobatio, novis tuis in- 
da ſuper aſſociata votis, ut 
nonpauca hæc rev i- 
- +Mnorum judicium atque 
be efidum juris preftan- 
nici ima ſane Judicia ac de- 
que reta prælo committam: 
al, Onæ quidem omnia ten- 
na- unt vel ad veram quorun- 
alm generalium ſtatuto- 


m expolitionem, vel ad 
librorum noſtrorin quibus 


* iſcrepantes opiniones oc- 
oli- it, ſenſum ac ſenten- 


am genuinam explican- 


'-_. To the READER: 


ricarum. ac tument” luxu- 


it ampullas & ſeſquipeda- | 


7 * n "1 
20 3 
= 
. 1 , 


P ä 4 
/ ba Py 


tering Shew, as. they cauſe 
them not. t10\fee'-or: not 0 
Pierer into the Inſide of the 
Matter; and he ö 
Hhunteth after affetted Words, 
and  followeth.” the - ſtrong 
Lem of great felling 
Phraſes, is many. Times 
(in winding of them in, to 
ſhew a little verbal Pride) 
at a dead Loſs of the 
Matter ſelf, and fo Pro- 
jicit ampullas & ſeſquipe- 
dalia verba : To ſpeał ef 
feftually, plamly, and ſbort- 


„ it becometh the Gravity 
of. this Profeſſion And 14 
theſe Things this little Taſte 
ſhall ſuffice. | 
Your extraordinary Al- 
lowance of my laſt Reports, 
being © freſhly accompany'd 
with new Deſires, have over- 
come me to publiſh theſe few 
excellent Judgments and 
Reſolutions of the Reve- 
rend Judges and Sages of 
the Law, tending either to 
the true Expoſition 2 cer- 
tain general Ads of Furlia- 
aud or to - 2 * 
anding and Senſe of our 
Books, wherein - ſerm- 
eth ſome Droerfity of Opi- 
nion; and albeit they be few 
in Number, yet many of 
them conſiſt of divers ſeve- 
ral Points, and comprebend 
in them many other Judg- 
ments and Reſolutions which 
4 * never 
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tat John Horne, and others, { 
e 10th Day of July, An. 6 H. 8. gave to Lionel Norreis 
uire, and to one Anne Milles, the Mannor of Merlefton, 
ith the Appurtenances in Merleſton in the County of Berks, 
To have and to hold to the ſaid Lionel and Anne, and to the 


flae, the Remainder to He 
le of his Body: And that Term Paſch. 19 H. 8. the Mar- 
huels of Mincheſfer and divers others, did recover (in the 
ife of the ſaid Anne) the ſaid Mannor of Merleſton, in 
Merlefton, againſt the aid Lionel, in a Writ of Entry in 


s given and Execution had according to the uſual Form of 


ving Iſſue Henry, now Lord Norreit of Ricote (who is now? 


xecuted, And afterwards, at a Parliament held the 18th ' 
le ſaid Henry Norreis the Father, for divers Treaſons 


VIII his Heirs and Succeſſors, all ſuch Mannors, Meſ« 


A U Uſes) 
— ge 2 
* « - 1 * . — - a 

A. 


rin. 25 Eliz. Between 
_ the Queen and the Marqueſs 
_of Wincheſter, which began 


The Marqueſs of WINCHESTER's Caſe. 

HE Queen brought a Wei of (e) Error againft"the () 1 Leon 
Marquis of Wincheſter, the Effect of the Writ Was, 17. 
by their Deed bearing Date 340. nu. . 


eirs ofthe Body of the ſaid Lionel, and for Default of ſuch 
Norreis, and to the Heirs 


he Poſt, in which the ſaid Lionel did vouch one Thomas -— 
0 Chappian, then the common Vouchee, and Judgment (4)-cre; 


ommon Recoveries : And afterwards the ſaid Iſehry NVorreit 


wing) Faſch. 28 H. 8. was attainted of High Treaſon; and 
terwards, the 22d Day of May, in the ſame Lear, was. . 


Day of June, in the ſame Year, it was 6naQtefl, . That © 
him committed, ſhould forteit to the ſaid King Hen- : 


emainders, ' © 


„ 
* 
— 


& i 


El 22 
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„ WiNegsren' Caſe. Par III. 

TU. ces, Poſſeſſions, Offices, Rights; Conditions, and all other 

©. his Hereditaments, which he, orany other Perſon to his Uſe, 

then had or ought to have, of any Eſtate of Inheritance in 

Fee- ſimple, Fee-tail, in Uſe or in Poſſeſſion the Day of his 

© Treaſons committed, or at any Timè after: And afterwards 

the ſaid Lionel died without Iſſue of his Body; and after. 

_— wards the ſaid Anne died; and thereupon the * brought 

_ .. | a Writ of Error againſt the Marqueſs of Mincheſter, the 

. RNS Heirof the Survivor of the Recoverors ; and the Error which 

1 was aſſigned was, Becauſe the original Writ of Entry in the 

_ . Poſt failed, and the Record which was removed out of the 

3 | Common Pleas, was of the Mannor of Merlefton, cum per. 

tin general, and not reſtrained to any Town. And the ſaid 

- * * Marquels, in bar of the ſaid Writ. of Error, pleaded, That 

after the Attainder of the ſaid H. N. the Father, the Queen 

that now is (if ſhe had any Right to any Writ of Erxor in 

the Caſe aforeſaid) by her Letters Patents, bearing Date in 

the 14th Year of her Reign, of her ſpecial Grace, certain 

Knowledge, and meer Motion, did give, grant, and reſtore, 

for her and her Succeſſors, to the ſaid Henry Lord Norrei, 

the ſaid Mannor, cum pertin tin; and alſo all her Right, 

Eſtate, Title, Claim, Intereſt and Demand in the ſaid Man- 

nor, To have and W to him and his Heirs. And upon 

this Plea Popham the Queen's Attorney did demur in Law, 

_ | And this Caſe* was argued by Popham the Queen's Attorney, 

_—  - and Egerton the Queen's Sollicitor, in Maintenance of the 

| —_ . Writ of Error; and by Plowden and Cole for the Defendant 

= 7 And the Defendant's Council took five Exceptions to the 


| W -* Writ of Error. | | 
== | 1. That the Writ of Error was brought to reverſe a Judgs 


=. _ ment forall the Mannor, where it ſhould be but of a Moie- 
= 5 ty, for it appears by the Writ, that the Recovery was void 
0 Cro. Iac. for a Moiety, becauſe Anne Milles (a) the other Jointe- 
. tenant, was not named with Lionel in the Writ, by which 
_—_ - one Moiety was forfeited to the Queen by his Artainder, 
—__ which the Queen by her Letters Patents hath granted, over 
= A Roll. Rep. to the ſaid Lord Norrem, and fo foraſmuch as the (b) Regi- 
iter hath one Form of Wrir for the whole, and another Form 
—_— for the Moiety, three Parts, &c. this Writ brought of the 
whole, where it ſhould be: brought of the Moiety, ought to 
FF de abated. And principally, as it was ſaid, by one ot the 
Ee es. Defendant's Council, becauſe it comes of the Plaintiffs own 
A —_— 26. ſhewing, and not by the ſhewing of the other Side, nor by the 
; () Gro. EL 20, finding of a Jury, as in (c) 36 H. 6. 27. b. it is agreed, That 
r in Maintenance if it appear by the (4) ſhewing of the Party 
1 — * 251, himſelf, that the Maintenance be ſeveral, the Writ: ſhall 
276. al. abate, otherwiſe, if it de found by Verdict, Vid. 10 E. 4 
42 1 Leon. 7. 8. II H. 7. 6. 11 Af. g. 19 Aſſ. 14. 22 A. 86. mn 
es The ſecond Exception was, Becauſe it was not ſhewed, 
u, . : That. Henry Norreis, io whom the Remainder was en- 
=_ — tailed, had the Remainder at the Time of the Recover), 
* for the Gift in Tail, was made in 6 H. 8. and the Recover 
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was in 19 H. 8. and no Continuancę of Eſtate, either of the 
Effate Tail in Poſſeſſion, ox of the Remainder; is alledged ; 
and that the ſaid Eſtates ſhall not be intended to continue, the 
Books in 7 H. 7. 3. (a) Stradling's Caſe, fol. r99.(b) & 10 H. (0 Plownd, 
7. 28. in Hewbade's Avowry, were cited, | (43 , plead- 
The third Exception was, Becauſe the (c) Record of the >» 4 HE 
Recovery was of the Mannor of Merleſton, cum pertinentiis, 2 And. 291, cn 
and the Writ of Error was to remove a Recovery of the Man- 
nor of Mevrieffon in Merleflon, cum pertinentits, and ſo the true 
Record was not removed by the ſaid Writ of Error, as in the . 
like Caſe is agreed in (4) 9 H 6. 1.4.6. where it is faid, That (% Fits. Var 
Caſes where a Man is to execute a Record, or to defeat a Re- riance 6. 
cord, there no Variance ought to be between the Writ and the 2 , 169, 
Record, and with that agree the Books in 7 (F) Af: 5. & 15: > Bulftr, 155 
(2) 26 / 31. in Caſe of Att'. . 
The fon Exception was, Becauſe the Act of 28 H. 8. up- 1 1 
on which the Writ of Error was founded, gave to the King (% 3 Bulftr, 
all che Mannors, Cc. which the ſaid Henry Norreis then before ance 92 © 
attainted, had the Day of his Treaſon committed, or at any (4 Br. Brief, 
Time after; and it is not ſhewed when the Treaſons were 
committed, nor that then he had any Thing in the Man- 
nor, rw ou - have —— 2 preciſely, as it is 
reed in Vichol's Caſe, in () Plow. Om. ep TY 
be laſt Exception was, Becauſe altho all the Rights, Ga ond 
ereditaments, &'c. which the ſaid Henry Norreis had, Cc. 
were given to the King, yet it doth not appear without Of- 
fee, whether he had any Right to this Mannor : And note, 
he That altho' after the ſaid Henry Norre:s was executed, ſo a8 
by Reaſon of his Attainder he died without Heir, yet this 


Ig: Wrie of Error cannot be in the King without Office, for by 
ie: ¶ ehe Common Law ſuch Hereditament as a Writ of Error ſhall 0 
did not be forfeited, nor can eſcheat, and therefore this Caſe is 
te» {out of the Reaſon of the Book in 19 H. 7. for there the Land 


(cheated, and x Freehold cannot be in (i) ſuſpence. - Bur the () Poſtea, te h. 
Court did not deliver any Opinion touching any of theſe Ex- 


ver eeptions to the Writ of Error, but only that it was unani- „ 
g- uſly agreed, That by this Writ of Error, the Record of the 

Recovery was removed into the King's Bench; for Judgment 

the as given againſt the Queen upon the Subſtance of the Mat- 

t to er. And in this Caſe two Points were unanimouſly reſolved 

che y Sir Chriſtopher Wray, Chief Juſtice, and Sir Thomas Gaw- 

un le Knight, and the whole Court of King's Bench. — 

the Firſt, That this Writ of (+) Error was not given to the 6 4 Roll. Re 
hat Ning by any of the Words of the ſaid Act of 28 H. 8. . 7 Cor 134 a 


vr three Cauſes, Firſt, Becauſe in this Caſe, tlie Terre» — tb hag 
enant is in by Title, and the Entry ot the Perſon —_— 3 
ftaint is not congeable; and therefore this Right of Oven, 9 
ion, if he had any, was not given to the King by 

ny of the ſaid Words. So if the ſaid Henry Norrris 

% Father had Right of Formedon in the Deſccnder, after 
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after the Diſſeiſin, and before the Deſcent, 


353+ 2 H. 4. 8. 7 H.4.6. & 17. 7 H. F. 9. 21E. 


- 


32. 49 E. 3. 13. Af. 4. F. N. B. 144. St 
ad e rt I. > ach of an At of Attainder of al 


(2) 3 Kb. 244 that by the (d) gene 


| Sto . : G 3 
S Rol. Rep. (e) Rights, Cc. and Hereditaments, Cc. (altho' in Truth the 
3 : le 1-4 Garry cares had a Right, which alſo is an Hereditrament) 
ing; for it would be verFexatiou 
. Cro. Car. 428, andinconvenient, that Eſtates of Purchaſors and others, af. 
1 ter many Deſcents and long Poſſeſſion, ſhould be impeached; 
| the King's Suit, by ſuch general Words, againſt the Reaſon an 
- Rule of the Common Law, where all the Words may by re: 
* ſonable Intendment be well ſatisſied, ſci]. ſuch Rights, &. 


— 9 — 2 ' ſhall not be given to the 


which may lawfully eſcheat, or be forfeited. 


Fw ſerved by the Juſtices, That by no AR of Artain. that ever hath 
\  C/) Hob. 341, been made, Actions were given, but (f) Rights of Entris 

Ce) 11:8. Oc. Alſo the Statutes of 27 H.8. & 31 H.8. (g) of Monafts 

c. 33+ ries, and the Statute of 1 E. 6. of Chauntries, give to the 

=} | King all Rights, Entries, &c. which give not Actions to th 
XY 0% Cro. Car. King. And therefore it was agreed by the Court, That a ( 
3 _ Right of Action after Diſcontinuance, Deſcent, &c. when 


_ 


WS * | the Entry was not lawful, was not given to the King by the 
33 general Words of any of the ſaid Acts. And ſo it was fail 
BY . have the ſaid Statutes always been expounded. The ſame Co 


ſtruction hath been made upon the Statute of 33 H.8. cap. 2 
buy which it is enacted, That the King's Majeſty, his Heirs an 
Succeſſors, ſhall have as much Benefit and Advantage by ſuch A 


vY 2 3 tainders of Treaſon, as well of Uſes, Rights, 


__— - tions, as Foſſeſſions, Reverſſons, Remainders, and all oth 
3 5 Things, as if it had been done and declared by Parliament 
= ight which conſiſts only in Action, where thi 
f 355.439 Entry is tolled, is not given to the King bythat Act. 
EA Rot: Rep 319 It was alſo agreed by them, That before this Act of (t 
33 H. 8. by the general Words of any Act of Attainder d 
70 Co, 48. a. , all Hereditaments, a Condition was not given to the King 
esl: and therefore by the ſame AR, by expreſs Words, Condition 
are given to the King, and yet without Queſtion a (I) Cos 
dition is an Hereditament. Alſo altho an Uſe were an Her 
| (m)1x Co. 121. b. ditament (for there ſhall be a ( poſſeſſio fratris of it) yet h 
11 439 the general Words of all Hereditaments, an () Uſe was nd 
I givetto the K by any Ad of Attainder, but neither the Co 


() Inſt. 1. Thar a ( 1) 


245 325, 20, 
— Hob Is 


(1) Palm: 439. 
3 Inſt. 19. 


— 


been given to the King by the ſaid At : For the Juſtices ſaid, 
That ſuch Right for which the Party had no Remed. but by A. 
= &ion only to recover the Land, is a Thing which conſiſts only 

+ * £5) » Rol. Rep. in (þ )Privity,and which cannot eſcheat, nor be forfeited by the 
7 * 34 816. Common Law, (c) 3 R. 2. Entre congeable 38. 32 H. 6. 27, 


* 0 * 
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85 Diſcontinuance made by his Father; or if Henry the Father 
TR had been diſſeiſed, and the Diffeiſor had died ſeiſed before 
( Hob. 242, the ſaid Act, ſuch (#)) Right of Action was not given to the 
* King by any of the ſaid Words; but if the Act had been made 


ſuch Right had 


3. 47. 4. 27 Al, 
ord 188. 


And it was oh- 
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at in this Caſe at Bar, Conditions and Uſes are given by ex- 

refs Words, for the Makers of the Act knew, that they 

rould not be given by the general Word of Hereditaments- 

The ſecond Reſolution was, That in this Caſe, Henry Vor- 

is had not any Right in the Moiery of the ſaid Mannor, for 

tho the Recovery were erroneous for want of an Original 

or it was agreed it was not void, but voidable by Error) 

t notwithſtandingas long as the Recovery ſtood in its Force, 

in Remainder had not any Right to the Remainder in re- 

dect of the intended Recompence, but till the Recovery be 

verſed by Writ of Error, the Remainder is barred for one 

oiety, and he in Remainder hath not any Right in it. And 

zerefore, if Tenant (b) in Tail ſuffer a common Recovery er- (5) co. Int. 
neouſly, and afterwards diſſeiſes the Recoverer, and dies, 349. D. 10 Co. 
s Iſſue ſhall not be remitted, for as long as the Recovery re- 
zins in its Force, the Eſtate Tail is barred, quod fuit con- 
ſum per totam Curiam. And it was ſaid by one of the De- 
ndant's Council, That neither (c) Action without Right, ( co. Li- 

dr Right without Action, with a Deſcent, Cc. ſhall make a 345. 

emitter, the firſt is apparent, and reſolved by the Court in 

e Caſe at Bar. As to the ſecond it was ſaid, Thata Man ſhall 

ver be (d) remitted, but where if the Right and Poſſeſſion (% 5 co. 58. b. 
re in ſeveral Perſons, he who had the Right might have an L. 3. a. b. 
ion to recover the Poſſeſſion. And that appears oy (2 Lii- (e) Co. Lit. 

ton 147. for he ſaith, That one of the principal Cauſes for , e. 
ich x Eſtate in Tail ſhall be remitted is, becauſe there is 

) Perſon againſt whom he can bring hisWrit of Formedon,&c, . 
d for this Cauſe the Law . in his Remitter, in 1 4 
@® Plight as if he had lawfully recovered the ſame Land 5 j 
inſt another, 5 H. 7.38. 4. () A Man ſhall not be remitted (7) Roß Reps 
an Alvowſon appendant (altho' he hath Right to it) before — - — 2 
hath recontinued the Mann. to which, Cc. becauſe before 

hath recovered the Mann. he hath no Aion to recover the 

wvvow!, So if a Man purchaſe an Advowſ. in Fee, and ſuffers 

Uurp. and 6 Mon. to paſs,now he hath Right, but foraſmuch 

e hath no Remedy 2 it, heſhall ne er - remit. to'it, al- BO 
the Ad vowſ. be caſt upon him, either by Deſcent,or any o- 6 
AQ in Law, fc de fmilibus. And it was, reſolved by the N 
rt, That inaſm. as in the princip. Caſe Hen. had 


no Right, 


9872. * * 
* * * 8. c. e 0 
188. Cre. Elz. 
389. Owen 31. 
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ED SP. _ WincHESTER's Caſe, ParrTlll, 


r WE c a) 3 Rl. Rep:  fapniari, this Writ of (2) Error being a bare Action, which 


the ſaid AR. It is adjudged in Ps ſch. 3 E. 3. 74. that wherey 
all the Poſſeſ. of the (b) Templers were by Act of Parl. Any 


ate to the Templers, for that was an Inheritance inſeparaby 


upon the ſaid Words of the ſaid Act, To hold them as thy 


Vouchee, might have abated the Writ, yet when the Vouch 
2 Bar to the Eft,Tail,and to the Remaind. alſo, becauſe by i 
R 


Tail which Lionel had expectant upon the Eſtate of 4 


The third Cauſe was, Becauſe Henry at the Time 


0 > * N 


conſiſis more in Privity than an Action which is accompanied 
with a Right, is not given to the K. by the general Words q 


17 E. 2. given and tranſ. to the Hoſpitlers, to hold them i 
the ſame 2 as the Templers held them, yet they hal 
not by the ſaid general Words a Rectory which was appropri. 


in Privity annexed to them. So it is held in 35 H. 6. 56. that 


Templers held rhem,they ſhall not hold by (c) Frankalmoing 
becauſe that Tenure conſiſts only in Privity, and for that Cauſ 
without ſpecial Words, it ſhall not againſt the Rule an 
and Reaſon of the Com. Law, be created. The fame L 
of a Writ of Error. And altho' Anne Millet was jointly ſeize 
with the ſaid Lionel for her Life, ſo that as well Lionel as th 


without Demand of any Lieu, enters generally into the Wax 
tanty, and thereby admits the Writ good, and Lionel recove 
in Value againſt the Voucheeg who enters,according to the 
Date of him who voucheth, with the Remaind. over: For thi 


Cauſe it was reſolved, That for one Moiety the Recov. ſhall 


eogyy again Lionel, the Jointure was ſevered. And it v 
d, t com. Recov'ries, as much as any benign Interpr 
tat. of the Law will permit, ought to be maintain'd, beca 
they are the com. Aſſurances of the Land, But it was agree 
That for the other Moiety whereof Anne Miles was Ten. f 
Life, the Recovery was not any Bar either to the Eftat 


Milles, or to the Remaind. of Henry, becauſe for this Moi 
E was not Tenant to the Precife ; but the Recove 
had its Operation againſt him by Eſtoppel and Concl 
ſion, which ſhall not bind the Iſſue in Tail who claims jt 


forman dont. 


his Attainder was not entituled to have any Writ of Era 
And as to that, it was agreed, That he who has a Remail 
der expectant upon an Eſtate Tail, ſhall have a Writ of, 
Error upon a Judgment given againſt Tenant in Tail, 

tho? there were no ſuch Remainder at the Com. Law; | 
when the Statute de Donis conditionalibus doth enable tl 


Donor to limit a Remainder upon an Eſtate Tail, | 
Adions which the Common Law gave to Privies in Ef o: 
ate by the ſame Act as Incidents 14cite given alſo, ie 


ccording to the Rule of the Common Law; and then 
ore as thoſe in Reverſion or Remainder expectant woe 
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meer m. Wincuesrer's Caſe. 3 

nich tate for Life, had a Writ of Error by the Common Law, | 

nie upon a judgment given againſt Tenant for Life, altho they 

8 were not made Parties by Aid Prayer, Voucher, or Receipt: 
rea > after the Statute de Donis comlitionalibus, ſhall he have who Av 
I hath a Reverſion or Remainder Wr an Eſtate Tail. 23 
n 2. It was agreed by them, That in none of the ſaid Caſes, hne 5 
han Reverſion or Remainder, who was not Party to the firſt Re- | 
pri. ord by Voucher, Cc. ſhall have any Writ of (4) Error by ( Dees 2 EY 
ab the Common Law, till after the particular Eftate derermin- n Fr. | 
tha en, for then he in Reverſion or Remainder, ought to have Jac-333- F. N. . 


he Land in Poſſeſſion, and take the Profits ; but if he in Re- 22 F. 4. fl. 2. 
ver ſion or Remainder be made a (b) Party to the Record by 2E 4.37, de 
Aid Prayer, Receipt, or Voucher, then he ſhall have a Writ (% Reis. 
pf Error preſently, during the Life of the Tenant for Life 
in reſpect that he was Party to the Record, Vide 4 47717 Af. 9 

418 E. 3.25, 20 E. 3. Error 2. 32 E. 3. Error 73. 43 A. 41. 
BH. 4. 3. 21 H. 6. 29. 22 E. 4. 31. E N. B. 21. c. 99. e. And 
by the ſaid Differences you may reconcile all the = Books, 
ind many other, betwixt which, to ſome who obſe t the 
weld Diſtinctions, ſeems to be Contrariety; but when an er- 
roneous Judgment was given againſt Tenant for Life, by that 
his Reverſion or Remainder was diveſted,' ſo that he could 
not grant or transfer it by any Means to another. And it 
was doubted he could not puniſh any Waſte. committed after 

he Recovery, and divers other Miſchiefs, and yet he had no 
Remedy tq reverſe it during the Life of the Tenant for Life, 
45 E.3.21;b. 8 H. 6. 48, F. N. B. 60. b. for Maſte. For „ 
rei Remedy of which Miſchiefs, the Statute of (c) o K. 2. OA, gr, 


1. . 3. was made, by which it is provided, That if Tenant |, 2 
n or Lite, Tenant in wer, Tenant by the Curteſie, or Te- r. z. 14. 


nant in Tail after Poſſibility of Iſſue extinct loſe ina Preci- Saen © » 
be, Cc. that he in Reverſion, his Heirs or Succeſſors, ſhall 2 Buff. J. 10%. 
Whave an (4) Attaint or a, Writ of Error, as well in the Life ; % 35% 
of ſuch Tenants, as after their Deaths, and that the Tenant * ea 
for Life, if the Judgment be reverſed, ſhall be reſtored to 41. 3. reg. lz. 
his Poſſeſſion of the Yenements ſo loſt, with the Profits in the 3 
1c nean Time, &c. Provided always, Thar if the Party ſuing 
za vill alledge that the Tenant was of Covin and Aſſent with | 
ni che Demandant, who recovered, that ſuch Tenements ſhould . 1 4  _— 
bc oft, that then, although ſuch Tenants be living, ' of 
Reſtitution ſhall be made to the Party ſuing of the, Poſſeſ- 
hon, with the mean Profits, &c. upon which AQ two 
e ü 3 reſolved by ee | 1 { 
, E1rit, That although the Statute ſpeaks only of Rev £0. 514 
Tons, 7 toi nes are alſo taken to be within the Pur- A . 1 
new thereof, | | M a 


440 Secondly, 
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() Leon . Secondly, That a Reverſion or Remainder (4). expectant 
ab upon an E. 

| the Meaning of the ſaid AQ. For in as much as the 

G2 x Jones, 423- Makers of the AQ, by (b) ſpecial Words, have provided 

Remedy for thoſe in Reverſion expectant upon Eſtates for 

— - | Life, or in Dower, or by the Curteſie, or in Tail after Poſ. 

. | ſibliry of Iſſue extind, by this preciſe Enumeration of thoſe 

| tour particular Eſtates for Life (Vide 33 H. 6. 22. the like 

op Cr. car. Point in Caſe of Receipt) their Meaning appears to 2 ex 

dlude Reyerſtons and Remainders expectant upon Eſtates 

: Tail, and they had good Reaſon for it, for an Eſtate Tail is 

_ an Eſtate of Inheritance, and therefore it was not reaſonable 

C Poſt, fol. give him in Reverſ. or Rem. expectant on ſuch Eſtate, a (4) 

- — 3 * rit of Error during the Continuance of ſuch Eſtate, which 

+» by Poſſibility may continue for ever. Note Reader, upon 

the Proviſo of the ſaid Act, That if Tenant for Life ſuffer 


OILERS) ? ſtor 
the Fitliament did adjudge ſuch Recovery by Covin and 
G2 On uh. 6 Aſſent (e) a Forfeiture. For otherwiſe it would be hard to 


11 — — bility to have a Writ of Error, that is to ſay, If Lionel had 
Moor, 271 
2 40. 227 . Lionel ſurvived him, that Poſſibility was deſtroyed. Alſo 


no. Word of the ſaid Act doth extend to give a Poſſibility 
ES 2: to the King. Secondly, Admitting in this Caſe the Writ of 
ö 3 Error had been given to the Queen, yet it was reſolved, 
ITuhat by the general Grant of the ſazd Mannor of Merle. 
= Jin, and of all her Intereſt, Claim, and Demand in it, al- 
3 though it were made de 7 ſpecialt, & ex certa ſcientis, 
den mere motu; that the Writ of (5 Error did not paſs, 
I Jones, 370. becauſe if the King could grant it, it muſt be by his Prero- 
God. 3. oative, for no common Veion can do it, and therefore it 
1 vught to be granted by expreſs and preciſe Words. And it 
F b. LE 27% was faid, it was adjudged in (g) Cromer's Caſe, 8 Eliz. That 
Hob. 243. Cr | 2 6 ets 7 INC. 
wers gg. where by the Atrainder of a Diſſeiſee, a Right of certain 
NS. Fl. Land eſcheated, and was forfeited to the Q and aftet 


tents de gratis ſpecial, ex ceria ſcientia, & mero motu, grau- 
; ted all the Lands, Tenements, Rights and Hereditament 

* «+ which ſhe had by the Attainder of the Diſſeiſee, that fn that 

_ Cafe ſuch a bare Right ſhould nor paſs by the ſaid genen 
Words of the King; but if it could be granted at all, it ought 
| 83 [os * 1 
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 WrixcnssreR's Caſe. Part IAH. 
ſtate Tail, is out of the Words, and alſo out of 


the Death of the Diſſeiſee, the Queen, by her Letters Pa- 
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ar I, WincaesTer's Caſe. 
10 have been grant. with a ſpecial Recital by exprhand ſpe- 
cial Words ; which Caſe was affirmed to be w by the 
whole Court. And therewith agrees 33 H.8. Br. (a) Choſt C. 1 Len- 270 
in Action 14. If an Abbot before the Diſſolut. was diſſeiſ . 
and the K. after the Diſſolut. granteth over the Land by gene- 
ral Words, this Right ſhall not paſs. And Sir Cbriſto. Wr 
aid, That he had conferred with the L. Anderſon, C. ]. & 
the Com. Pleas, and Sir Rog. Manwood, C. Bar. of the Ex- 
clieq. and divers other Juſtices, and they were unanimouſly 
of Seir Opin. And afterwards, foraſmuch as it appeared 
to the Court, That the ſaid com, Recov. was erroneous for 
want of an Original ; for that Cauſe a ſpecial Judgment was 
entred, that is to ſay, Becauſe upon the Matter, no Writ of | 
Error in this Caſe was given to the Q. Ideo Domina Regina | + 
nihil eapiat per breve. 2 

Note Reader, for the ſaid Point of com. Recov. there was omen a»dMor- 
a Caſe in the Com. Pleas, Trin. 27 Elia. Rot. 276. between () Cos. Trim. 
Owen and Morgan, and the Caſs was ſuch; George Owen 5 x fot 5 
brought a Scire facias againſt Edward Morgan, to execute a H b 
Remainder of certain Land limited to a Fine, and 162. Gould. 26 
ſhewed, That Rice Owen was ſeized of the ſa d in Fee, e 324. as | 
and levied a Fine thereof ro Richard Owen and Thomas Mo- Car. 321. © 
nington, and to the Heirs of Richard, who granted and ren- . N 
dred it to the ſaid Rice and Letice his Wife, (who was not | 
Party to the Writ or Conuſans) and to the Heirs of the Body 
of the ſaid Rice; and Letice died, and afterward Rice died . 
without Iſſue, wherefore he prayed to have Execut. The De. 1_ 
fendant pleaded in Bar a com. Recov. had againſt the ſaid | | 
Rice as Tenant, with Voucher over of the common Vouchee, | AY 
which Recov. was to the Uſe of the Defend. and his Heirs, | 
and that. Rice ſurvi ved Lettice :_ The Plaint. replied and ſaid, 
That the ſaid Lettice was alive at the Time of the ſaid Recov. 
upon which the Defend. did demur in Law. And it was ad- * 
Judged for the Plaint. And in that Caſe two Points were re- TS 

ved. | 

1. Altho' Lettice was not (c) Party, either to the Writ of c Co. Lin F 
to the Conuſans, and altho' it appeared in the ſame Record 353+ . 
that ſhe was a Senor, and not Party; yet the Grant and £ 
Rend. by Fine to her, was not (d) void, but voidable by Error. % gu 1g h. 

2, That this Recov. againſt the Huſband only, ſhould nor N 
bind the Remaind. for between Huſb. and Wife there are no 
Moieties, and the Huſb. hath not Power to ſever the Jointure, 
nor to diſpoſe of any Part of the Land; and he during the a 
Wife's Life, is not ſeized by Force of the Tail, and by no T Ek k. 
Ad that he can do, can he execute it for any Part; ſo that the Poſt 6 
Præcipe being brought againſt him alone, the Recompence can- © U - 
not for * Part enure to the Eſtate Tail, or to the Re- 3 

1 


ff 


bi 


mainder, for to the whole Eſtate it cannot enure, becauſe the 
Wife had a joint Eſtate with him in Poſſeſſion at the Yiu 
py * A 1 . 4 Io F 
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Furrer Caſe. Parr 
of the Mov. who was not Party to it, and for a Moiety i 
cannot be goed, for there are no Moieties between Huſb. an 

} . Wife, and the Eſtate of him in Remaind. doth depend upon 
af . the entire Eſtate made to the Huſb. and Wie, and not upon 


=—7 . any Eſtate made to the Huſb. alone, or which reſts in the Di. 
. ſpoſal of the Huſb. for any Part; and therefore the Recom- 
{ | pence recovered only by the Huſb. in this Caſe, cannot enure 
K to him who hath the Remaind. which depends upon a joint 
_ and undivided Eftare made to the Huſb. and Wite, and the 

| x «. Jointenancy between the Huſb. and Wife, cannot be ſevere 


| \ dy the judgment againſt the Huſb. and altho' the Huſb, hath 
en. 157% theſolke Eftate of Inheritance, yet becauſe by no Poflibility it 
n aan de executed, nor the Jointure ſevered during the Wife! 
3 Lite, for this Cauſe it is as much as if the Hulb. had had; 
f " Remaind. in Tail expectant upon an Eſtate for Life, in 
Ta which Cafe a com. Recov. had againſt him ſhall not bind, 

| | 1 -. becauſe he was not Tenant to the Ferpe, nor ſeized by For 


of the Tail, but the Recov. as to the Eſtate Tail ot the Huh, 
6.) Pitz. fauxc- 
r, Faux Tail, the Iſſue may ſay, That the Anceſtot 
baek a new Eftate Tail to himſelf, and afterwards a Writ 
GO) F:Kemit- adjudged, fcil: in (c) 12 F. 4. 19. (d) 14 F. 4. 1. 4. that the 


eee 


Ca) pes 51.2. took its Effe by Eſtoppel and (2) Concluſion: And then 
de Recovery with agrees F 2 E.4. 14. b. that againſt a com. Recov. again 
8 Br. Fauxe- the Anceſtor 
30. =y Brief. Was not Tenant tempore brevis, | | 
25 Moor 236. Alſo if Tenant in Tail do diſcontinue the Tail, and take 
„ Right is brought againſt him, and he vouch the com. Voi 
| chee, and re be given accordingly, in this Caſe it 


CO Br: Tail 36. ſuè in. Tail ſhall not be barred for the firſt Intail, becauſe hi 
2 Father was not, at the Time of the Recov., ſeized by Fon 
le) 1 And. 4. of that Intail, in lien whereof Recompence can enure: So ( 
3 if Land be given to the Huſb. and Wife, and the Heirs 
| their two Bodies begotten, and the Huſb. alone ſuffers a con 
Recov. it ſhall not bind the Eſtate Tail cauſe que fur 
And altho' the Huſband, who ſuffered the com. Recov. i 
the principal Caſe of Morgan and Owen, ſurvived the Wits 
it is not material, for the Law will adjudge upon the Cal 
as it was at the Time of the Recovery. 


VWote Reader, for this Point of a common Recovn 
., there was another Caſe reſolved, Paſch 44 Eliz. in ik 
Court of Wards, between Thomas Cuppledike 1 

Duen's Ward, Naintiſ, and Edward Cuppledike, L 


| Fendant; And the Caſe was ſuch, cc. 
© Cuppledike's © Rancis ledike and Elizabeth his Wife, were ſeiztl 
Late. F. 4% Hes. I of the Mannor of Harrington, in the County of Ln 


And coln, to them, and to the Heirs Males of the Body d 
Francis, the Remainder to Thomas Cuppledite, * 0 
n 7 > | | wy” | | hom 


ger 


—— tt; 
Wer iu CueyieDice's Coſe, N 
Num Cappledite, now Ward to che Queen in Tail, with'a - 
Remaind. aver in Tail, the Reverſ. to Francis and has Heirs: 
Francis levied a Fine, Oct. Aich. 36 & 37 Eliz. to Tho. Sea» | 
108, Rob, Becket, and to the Heirs of Thomas, to the Uſe of 9 
them and their Heirs : Hill, 37 Elia. Curtiſe and Dudtey, by 
Writ of Entry in the Poſt, recov. againſt Seaton and Becket 

the ſaid Mann. who vouched Francis only, who (a) vouched (4) Ca. Lit. 35% 
over the com. Vouchee, and judgment and Seiſin had accor- 
Gingly, the ſaid. Elia. then being alive, which Recov. was 
tor 


* 


ere e Uſe of Frencis for Life, and after to the Uſe of Ehz., 
hath for Life, and after to the Uſe of Francis and his Heirs : Pan- 


tis by his Will in Writing, deviſed the ſaid Mann. to the ſaid 
Edu, Cuppledike, and died without Iſſue Male: And now the 
Queſt. was, Whether by this com. Recov. the Remaind. in 
Tail were barred or not, foraſmuch as the Wife, who had G 
an Eſtate with Francis, was not vouched. And after Argu- — 
ment before the two Chief Juſtices, Pophem and Anderſon, 
Pepper Surveyor, and Hesket Attorn. of the Court of Wards, | 
it was reſolved, That this Recov. ſnould bind the Remaind. | 
for here was a lawful (b) Tenant to the Pracipe; and altho (1) 5 Co. 3x; x; 
Francis who had the Eſtate Tail be only Vouched, and not- Rol. 327 
Eliz. who had joint Eſtate with him, yet Francs coming in en 
as Vouchee, he comes in in Privity of the Eſtate Tail, and co. 122, . 
not of any other Eſtate, and the Recov. in Value gave Re- 
compence to the Tail which Francis had, and to the Re- | 
mainders over: So it was held, If A. (c) be Ten. in Tail, (c) Hob. 338. Wt 
the Remaind. to B. in Tail, the Remaid. to C. in Tail, the Rep. $25" H 
Remaind. to D. in Fee, A. makes a Feoffm. in Fee, the Feof- -- 
fee ſuffers a com. Recov. in which B. is vouched, and he 
wuches the com. Vouchee, in this Caſe A. is not bound, | 
but B. and all the Remainders over are barred : For altho' by . 
the Feoffm. of A. all the Remainders were diſcontinued, and * 
the Eſtates which B. C. and D. had, became converted to meer ; 
Rights, and altho* the Remainders can never be remit. before 
the Eſtate Tail in Poſſeſſion be recontinued ; yet in Caſe of a 
com, Recov. which is the com. Aſſur. of the Land, he bo 
comes in as Vouchee, ſhall be in Judgm. of Law in in Privity - «© 
of the Eſtate which he had, altho' the precedent Eſtate upon * 
which the Eſtate of the Vouchee depends, be di veſted or diſ- 
continued. | s / 

So in the Caſe at Bar, = * Eſtate — mo Wife be not 
recontinu et the Huſb. as Vouchee be in Tudem. 
df the — Ba of his Eſtate Tail; and the Caſe is 92 — COP 
ger, foraſmuch as the Eftate of the Wife was put toa Right, 
o that now the Huſb.comes in as ſole Ten. in Tail,and cannot 
de jountly ſeiz'd with his Wife, foraſmuch as ſhe is not Vouchee, 

d cannot be in of another Eſtate, becauſe once he had an 


Hate Tail and now comes in as Vouchee : But if the 1 


\ 


"= 


3 


: 
5 
| 


Ce) Ce. El. 21. 
o. 


@ Antes 5. 2. the Bar, is not to be likened to the ſaid Caſe of (d) Owen 
Io. x Koterſ, 
262: Goldſb, 36. is brought, are lawful Tenants to the Precipe ; and when the 


N 10 Co. 46. 2. 


Cro. Car, 321. 
- 4 Leon. 26. 93 · 
222. 


2 Kol. 395. Dyer 


| 4 wy Ce) 10 Co. 46.2. 
4 272. pl. 97, 98. 
"= \Poſtea 60. b. 


Wer 295 that it was adjudged the Common Pleas, between () Leach 
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 _.___ CopeLeDrIxe's C. Par 
Wife had had a joint Eftate to them, and to the Heirs of their 
Bodies, with the Remainders over, and the Huſband only had 
been vouched, there it 25 doubted if the Eſtate Tail 
ſhall be barred, becauſe the Wife had a joint Eſtate of Inhe- 
ritance with him, but here the Inheritance was only to the 
Huſband. And the Caſe which Plow. puts erguendo,in Manx." 
ePs Caſe, fol. 8. b. That if a (3) Gift be made to J. and to 
the Heirs Males of the Body of his Wife begotten, and he 
hath Iſſue a Son, and afterwards his Wife dies, and he dif. 
continues, and takes an Eftate to him and to the Heirs Fe- 
males of the Body of his ſecond Wife; and afterwards dif. 
continues again, and taketh an Eſtate back to him, and to 
the Heirs Females of his Body, and afrerwards diſcontinues 
again, againſt which laſt Diſcontinuee a common Recovery is 
had, in which the Tenant in Tail is vouched, and vouches 
over the common Vouchee, and afterwards dies, and his 
three Iſſues bring ſeveral Formedons in the Deſcender, they 
ſhall be all barred by the ſaid Recovery; for in Judgment of 
5 when he N into Warranty, he comes in 
all his ſeveral Eſtates, which ſhall be all barred in reſpe& 
of one and the (b) ſame Recompence, was agreed to be good 
Law by the two Chiet Juſtices ; but the Opinion of Plowden 
ir the other Point, If Tenant for Life be, the Remainder or 
Reverſiog over in Tail, that if a common Recovery be had 
- x him in Remainder or Reverfion, it ſhall bar the 
te Tail, was (c) denied by them all; for there is no Te- 
nant to the Precipe, but only by Admittance and Concluſion, 
which ſhall not bind the Iſſue in Tail. And this Caſe at 


and Morgen, for in this Caſe thoſe againſt whom the Pore 


Huſband, who hath the Eſtate Tail only- is vouched, he 
comes in as ſole Tenant in Tail, and all the Eſtate is in him, 
and nothing then remains in the Wife but a Right, and 
when he who hath the Eſtate Tail is vouched, he cannot be 
in of another Eſtate, being Vouchee, as it appears before. Vile 
8 Elia. Dyer 252. b. (e) Kniveton's Caſe, which in Effect was, 
That Tenant for Life, and he in Remainder in Tail ſuffered 
a common Recovery, in which they both vouched the com- 
mon Vouchee, it ſhall not bind the Tail, for he in Remaind. 
in Tail is not Tenant to the Neæcipe, but the Tenant for 
Life, and in Truth the Land is recovered againſt the Tenant 
for Life only, and the Recompence cannot veſt in him in 
. Remainder only, foraſmuch as the Land is in Truth reco- 
vered againſt the Tenant for -Life, and he in Remainder 
was never ſeized by Force of the Tail. And according to 


"7% and Cole, in Replevin M. 41 & 42 Elia. Rot. 1703. 


= * 


Taſch. 
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Paſch. 26 Eliz. But the Plea be- 
gan Paſch. 20 Eliz. Rot. 140. 
in the Exchequer. © 


HEYDON's Caſe. . 


N an Information upon an Intruſion in the Exchequer, 
in 
gave a ſpecial Verdict to this effect: 
Firſt, They found that Parcel of the Lands in the Infor- 
mation were ancient Copyholds of the Mannor of Otlery, 
whereof the Warden and "49k regular of the late College 


the Warden and Canons of the ſaid. College, 22 H. 7. at a 
Courtof the ſaid Mannor, granted the ſame Parcel by Copy, 
to Ware the Father, and Ware the Son, for their Lives, at the 
ill of the Lord, according to the Cuſtom of the ſaid. Man- 
nor; and that the reſt of the Land in the Information was 
dccupied by S. and G. at the Will of the Warden and Ca- 
nons of the ſaid College for the Time being, in the Time of 
8. And further, That the ſaid S. and G. ſo poſſeſſe 
and the ſaid Ware and Ware ſo ſeized as aforeſaid, the ſai 
arden and Canons by their Deed indented, dat. e204 
Inno 30. H. 8. did leaſe the ſame to Heydon the Defen 
or 80 Years, rendring certain Rents tial for ſeveral 
Parcels ; and found that the ſaid ſeveral Rents in Heydon's 
eaſe reſerved, were the ancient and accuſtomed Rents of 
he ſeveral Parcels of the Lands, and found, that after the 
aid Leaſe they did ſurrender their College, and all the Poſ- 
eſſion thereof, to King H. 8. And further found the Sta- 


ace, 


againſt Heydon, for intruding into certain Lands, Cc. u. 10. 1 Leon. 
e County of Devon: upon the general Iſſue, the Jurors 225 33: 4 Leon- 
- 9 Co. 105« a. 


of Otlery were ſeized in Right of the ſaid College; and that - 


nat. 


ut of (b) 31 H. 8. and the Branch of it, ſcil. by which it SG un. 
nated, That if #ny Abbot, &c. or other Relig, & Eccleſ. Houſe or < 1% 
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* Herden Part nm 
Place, within one Year-next before the firſt Day of this preſent 
Parliament, hath made, or — or ſhall he; 4 4 7,4 e or 
ih Grant for Life, or for Term of Tears, of any Mannors, Me. 
; . * ' _  ſuazes, Lands, &c. and in the which any Effate or Inter 
3 For Life, Trar, or Years, at the, Time of the making of ſuch 
Grant or Leaſe, then had his Being or Continuance, or hereafin 

= ſhall have his. Being or Gontinuance, and not determined at thy 
» "making of ſuch Leaſes &c, Or if the uſual and old Rents and 
7 | Farms accuſtomed to be yielden and reſerved by the Space 
- 3 Twenty Years next before the firſt Day of this preſent 
a Mament, ir not, or be not, or hereafter ſhall not be there. 
wo on reſerved or yielded, &c. that all and every ſuch Leaſe, &. 
| alt be utthfly void. And further fdund, that the particu. 

lar Eſtates aforeſaid were determined, and before the Tntru- 
ſion Heydon's Leaſe began; and that Heydom entred, C 
And the great Doubt which was often debated at the Bar 
and Bench on this Verdict, was, Whether the Copyhold 
Eſtate of Mare and Ware for their Lives, at the Will of the 
Lords, according to the Cuſtom of the ſaid Mannor, ſhould 
in Judgment af Law be called an Eſtate and Intereſt for 
Lives, within the ſaid general Words and Meaning of the 
ſaid Act. And after all the Barons openly argued in Court 
in the ſame Term, ſcil. Paſch. 26 Eliz. And it was unani⸗ 
mouſly refolved' by Sir Roger Manwood, Chief Baton, and 
the other Barons of the Exchequer, That the ſaid Leaſe 
Rs made to Heydon of the ſaid Parcels whereof Mare and Wart 
_ were ſeized for Life by Copy of Court Roll, was void; for it 
_. was agreed by them, That the ſaid Copyhold Eſtate was ai 
tate for Life, within the Words and Meaning of the fail 
4 2 & And it was reſolved by them, That for the ſure and 
(+) Moor, 28. true (a) Interpretation of all Statutes in general (be they pe 
227. b. Cro. Car. nal or beneficial, reſtrictive or enlarging of the Com. Law) 
* four Things are to be diſcerned and conſidereou. 
. Poch. 14. (5) — hat was the Common Law before the making 


0 Nol. Re de” * 5 Man: he 
8 r. (c) 2. What was the Miſchief and Defect for which the 
ö Common Law did not provide. * i 
3. What Remedy the Parliament hath "reſolved and ap- 
pointed to cure the Diſeaſe of the Commonwealth. 
1) Ward, , „And 4 The true Reaſon and Remedy; and then the Of- 
£4 Mart. 71e fice of all che Judges is always to make ſuch (d) Conſtrudiot 
Cro. Car. 83, as ſhall ſuppreſs the Miſchief, and advance the Remedy, 


1 5c. and to ſuppreſs ſubtil Inventions and Evaſions for Contins 
2133.4. 11 Co. ance of the Miſchief, and pro privato commodo, and to add I 


21. N Bulk 1. Force and Life to the Cure and Remedy, according 

| Hod.gr. ick to che true Intent of che Makers' of the Act, ro ben 
®* | Crs. Argument Publico. And it was ſaid, that in this Caſe tlie Com 

%4́ mon Law was, Tifat Religious ad Eccleſiaſtical 9 
ö r for 


i . * * 
0 * 
| * j 5 * 
5 ' == 7 8 Fs. ins! 
\ * 9 os. 
x 


- A. f 
- 


ati T HEYpox's Caſe. _. 888 
ons might have made Leafes for as many Years as they plea- 
d, the Miſchief was, That when they perceived their Houſes 
could be diſſolved, they made long and unreaſonable. Leaſes: 

aw the Statute of 31 H. 8. doth provide the Remedy, and 
principally for ſuch Religious and Ecclefiaſtical; Houſes C If. 1820 
zhich-ſhould: be diſſolved after the A& (as the ſaid College 31H. 8. c. 1. 
n our Caſe was) that all Leaſes of any Land whereof any fiel z 
ſtate or Intereſt for Life or Years was then in Being, ſhould : Leon, 37 
e void; and their Reaſon was, That it was not neceſſary for 
hem to make a new Leaſe ſo long as a former had Continu- 
nce, and therefore the Intent of the Ac was to avoid dou- 


o d. - 7 


TL. 


-c Sling of Eſtates, and to have butone ſingle Eſtate in Being at 5 | 
n Time: For doubling of Eſtates implies in it ſelf Deceit, ME » 4 
ral d private Reſpect, to prevent the Intention of the Parlia- "4 
ent. And if rhe Copyhold Eftate for two Lives, and the * 


ſe ſor 80 Vears ſhall ſtand together, here will be doubling r. 
f Eſtates, mul & ſemel, which will be againſt the true Mean- Wo” 


the ng of Parliament. | 3 
114 And in this Caſe it was debated at "arge, in what Caſes the A v3. 
e eneral Words of Acts of Parliament ſhall extend to Copyhold — 
the Sr Cuſtomary Eſtates, and in what not; and therefore this I 


tule was taken and agreed by the whole Court, That when an 

& of Parliament doth (a) alter the Service, Tenure, Intereſt () Cro. Car. 
the Land, or other Thing in Prejudice of the L. or ot the #}> 43» 4+ 
uſtom of the Mannor, or in Prejudice of the Tenant, there Godb: e 
| od Words of ſuch Actof Parliament, ſhall not extend Fen" 163- 
3 But when an Act of Parliament is generally Hard. 2 
de for the () good of the Weal publick, and no Prejudice ©! 16. 
accrue by Reaſon of Alteration of any Intereſt, Service, (5) Moor, 125. 


Cro. Car 


an enure, or Cuſtom of the Mannor, there many Times Copy- 43.0. Benl. 15. 
pes d and cuſtomary Eſtates are within the general Parview 0 18 = FR 


As. And upon theſe Grounds the Chief Baron put ma- 
j Caſes, where he held, That the Statute of (c) Weſt, 2. De (% Moor, 188, 
ms conditionahibus did not extend ro Copyholds ; for if the Ces. Els =" 
tute alters the Eſtate of the Land, 10 will bealſoan Altera- 397 149 1L# 
dn of the Tenure, which would be prejudicial to the Lord; 34, 1. 1 d 

of Neceſſity the Donee in Tail of Land, ought to (d) 48. Hard. 433. 
Id ot his Donor, and do him ſuch Services (without ſpe- 874 „0 4 
ll Reſervation) as his Donor doth to his Lord. 205- 4: Co. Lit. „ 
2 Littleton ſaith, Lib. 1. cap. 9. That although ſome Te- . : i 
nts. by Copy: of Court Roll have an Eſtate of Inheritance, (4) cr. rr. 
tthey have it but at the (e) Will of the Lord, according 4 
the Courſe of the Common Law. For it is faid That if , Li. L 77. at 
Lord put them out, they have no other Remedy but to:? Co. 37. b. Co: 
to their 3 Petition, and ſo the Intent of the Statute Car 2: > N. — 
Donis Conditionalibus was not to extend (in Pre jud. of Lords) 21, a Herd. 6. 
uchbaſe Eſtates, which as the Law was them taken, was butat 4 
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—_ * , HeyponsCae Par In 

TY the Will of rhe Lord. And the Statute ſaith, Qudd volun- 

1 tas donatoris in carta don ſui manifeſte expreſſ. de cætero ob. 

=_ ſervetur - So that which ſhall be entailed, ought to be ſuch 

an Hereditament, which is given, or at leaſt might be given 
| 8 by Deed or Charter in Tail. ene 

5 _ 3. Foraſmuch as great Part of the Land within the Realm, 


1 um Grant by Cops Cui bea Thing 
th © Moor 1389 caſion great Suit and Contention, That Copyholds ſhould be 
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249+ 307+ 391 
1 Leone 175» „ 
2 Sand. 422. 


not extend to Copyholds, uod fuit conceſſum per totam Curi 
Bene car, Oe But it was ſaid That the Statute, without ſpecial Cu- 
. . Godb- ſom, doth not extend to Copyholds ; dut if the (c) Cuſtom 
— — of the Mannor doth warrant ſuch Eſtates, and a Remainder 
Orc. Eliz. 391. , hath been limited over and enjoyed, or Plaints in the Na- 
Carte 238 Cr: ture of a Formedon in the Deſcender brought in the Court of 
© : Kol. $38. the Mannor, and Land ſo entailed by Copy recovered there- 
LI. co. b. by, then the Cuſtom Ong with the Statute,” makes it 
an Eſtate Tail; ſo that neither the Statute without the Cu- 
ſtom, nor the Cuſtom without the Statute, can create an 
— iy hood ts dd Lankens, £3 x: abit 

1 And to this e 1S tleton, Lib. I. cap. 8. for 
| — faith, That if a Man ſeized of a Mannor, kin which 
| Mannor there hath been a Cuſtom which hath been uſed 
Time out of Memory, That certain Tenants within the 
ſame Mannor have uſed to have Lands and Tenements, t 
hold to them and their Heirs in Fee-fimple, or Fee-tail, or 
for Term of Life, Cc. at the Will of the Lord, according 
to the Cuſtom of the ſame Mannor; and a little after, That 
| Formedon in Deſcender, lies of ſuch Tenements, which Writ 


as it was ſaid, was not at the Common Law. | | 


* Io which it was anſwered by the Chief Baron, That it 

2 the Statute (without Cuſtom) ſhall not extend to Copy- 

| holds, without Queſtion the om of the Mannor cannot 

33 make it extend to them: For before the Statute, all Eftatey 
4 Ce) Co. Lg.. of (e). Inheritance, as Littleton ſaith, Lib. 1. cap. 2. wen 
| Fer. 100. Fe- ſimple, and after the Statute, no Cuſtom can begin, 


203. b. 6 Co. becauſe the Statute being made in 13 E. 1. is made 
K 200. Lir. 45, Within Time of Memory, Ergo, the Late Tail cannot 
Fs 334. b, 215.4, be created by Cuſtom; and therefore Littleton is to 
intended (inaſmuch as he grounds his Opinion upon th 

”, - - Cuſtom, That Cepyholds may be granted in \Fee-fim- 
plwe, or Fee-tail) of a Fee ſimple 8 at the Con- 

; mon Law: For Littletos well knew, That no 'Cuſton 
| T | e 
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I DowTiz's Cafe. . = 
* * 1 4 ert 
Fl tes. (1 N an Information upon an Intruſſon in the Exchequi 
I 12 1 05 againſt John Bebi who intruded into five Meſſurg 
=. * 5.4.9 Co. of Cottages in the Pariſh of St. Sepulctes in London; upd 
* 


| Not gary pleaded, the ufors gave a ſpecial Verdict to thi 
edt : That Jobb lite Viſc. Lifle (who was afterwards Duld 

of Merthunbrrlani]. was feiſed of the ſaid Melſuapes in Fa 
And fo ſeiſad, by his Deed indented and inrolled within ft 


| ; 1 | Mou, in e font did bargain and elln 
Z © the Lady Johzn Laa, all his Tenements and s ſitus 
1 in the Pariſh 6f St. Audretun in Helborn, in the Occupati 


and Tenvre of Willi Gardiner, To have and to hold! 
faid Lady Johah for. hier Life, the Rem'der to Katherine hi 

AK Daughter, and to her Heirs : And further found, That | 
1 Force of rhe fiid Bargain and Sale, the faid Lady Fohtn d 
| enter into the ſaid five Meffuages or Cottages, and was the 
ol ſeifed, au lex phat, and took to Huſband Sir Them 
Challoyer ; And afterwards the faid Sir Thomas, and Da 
Johan, 18 hrifis'5E. 6. demiſed the ſaid five Melſuags! 
dne Pahen for 21 Yeats, by Force of which the ſaid Pit 
entred, arid took the Profits. And afterwards, Jcil. the f 
Tear of Queen Mayy, the ſaid Duke was attainted of Hi 
Treafon, c. And afterwards Queen Mary died; and aft 
wards, fel. 20 Juli, 18 Elie. the Queen, by her Lem 
atents, under the Great Seal, grafſted the ſaid five Meſſus 
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r M. Dow rig Caſe, "I 10 
Folis Farusbem and his Heirs, with 2 Proviſo in the ſame 
tters Patents, That if the ſaid Tenements, Rents, and 
fits were not from the Queen that now is, or from her 
ter Queen or her Brother E. 6. or Father H. &. con- 
led, ſubtracted,” or unjuſtly detained; and ſo remained 
I the firſt Inquiſition or Certificate, that then the Letters 
tents hall be void; and the Defendant claimed in under 
ſaid Letters Patents : And further found, that the ſaid 
e Meſſuages or Cottages lay in the Pariſh of $t. Sepulchres, 
d that at the Time of the ſaid Bargain and Sale they were 
the Occupation of the ſaid Willem Gardiner. And if 
on the whole Matter the Queen granted by the ſaid Letters 
tents the Tenements aforeſaid to the ſaid Farneham, then 
y found the Defendant not guilty ; and if the Queen did 
rant the ſaid five Meſſuages or Cottages by the ſaid Let- = 
s Patents, then they found the Defendant guilty. And 
on many Arguments at the Bar and Bench, Judgment was PI 
ren. for the Queen by Sir Poger Manwood Chief Baron, Cb. Ku Co. 
ache whole Court of Exch And in this Caſe three r. . 473- 
Fig Ther nothing ada by he faid Bar a Sal 8 588 8 
irſt, nothi the ſa in and Sale, * b. 4 Ce. 35,4. 
notwichſtandi the later (4) Certainty al in the Te: — 2 8 
we of William Gardiner was true, yet becauſe the firſt (+) 2 2 
rtainty, ſci}. in the Pariſh of St. Andrews in Holborn was Hob. x51. Contr, 
Ie, for this Cauſe the Bargain and Sale was utterly void. Pf. 3. 2% 
otherwiſe had it been, (b) if a true Certainty had been in Carr. 154, 
e firſt Place, as if he had bargained and ſold, (the Tene- 41 UE 
ats, O. in the Tenure of Williams Gardiner in the Pariſh 2 — Syd. 63, 
St. Andrews Holborn ) there it was agreed that the Tene- 7% 2 2 
nts ſhall paſs well enough, notwithſtanding the Addition 155; 2nck 22h 
the Falſity, for (c) utile per inutile non vitiatur : But in the > 27% © 
ſe at Bar, it was agreed, that the Bargain and Sale was, _- - 
did; and that the faid Lady Lea was à Diſſeiſereſs; But (1 M19. 
je great Doubt of the Cafe was, When the Diſſeiſee is at- 3 Kon. 1. |» 
ed of H. Treaſon, if the Land itſelf ſhould be preſently ? Kol: Reg. ik. 
| the actual Poſſeſſion of the K. by Force of the Stat. af (d) % 3244 375-21 
3 H.8.cap. 20. or if the K. until Seiſure, Sc. ſhould have only Godb.'zor. 304, 


mere Right: And the Doubt aroſe upon the Purview I Cel. 


II 


it b. Ca. Lit, 7b 
. he er 6. pl. 56. 
ud Branch of the Act of (e)33 H. 8. Firſt, That by the Com. . a. x Ader 
w for Lands in Fee Simple, and by the Stat. of 26 H. 8.4; Pam #9. 
p. 13. for Lands in Tail, the aual Foſſeſſion was not in the 7% 77, #9. Ge: 
| by Attaind. before Office, for the Words of the Add are, Nat 189, 40, 
at every Offender ſhell bof: and forfeit to the King all ſuch 31243209 EER 
nds, &. by which Words the Lands ſhall not be * 53,24 41 
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J 26, 75 


| _ 3.1vit 19: 4Inſt. in Poſſeſſion or in Uſe, and did not extend to (g) Right 


3225, 323, 324. Co. Lit. 72. b. 392. b. Plowd. der. b. Hob. 334, 339, 240, 341, 3433 3445 34633471} 
17. x 


F. Kol Rep. in Fee Simple is attainted of H. Treaſon and dies, tl 


421. 1 Jones 71. 


Caſe, x Rol. Rep. der is not any Corruption of Blood for the Land in Tu 
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© 22% Dowrir's Cafe. PART I 
. the actual Poſſeſſion of the K. until Office ; and with d 
fa) Dyer 325. pl. agrees the Judgment in Plowd. Com. 4836. 15 Elis. (a) U 
Mol. Re 2. 325. Sir Milliam Says Cafe, 28 H. 8. Br. (V Office 17. 41 


Cre. Car. 173. 4. 22. 29 H. 8; Br, Charter de Pardon 52. But when Tem 


2 Ander. 34. 


- F 


a the Fee and Freehold without any Office found, is 0 
BY N. C194. upon the K. for Neceſſity, that the Freehold ſhall not bei 
4£6-.58-3. Suſpence, and therewith agrees (e) go H. 7. 1. And it u 
(c)3 2h. 187. alſo agreed in the ſame Caſe, that altho the Land whig 
8 * ſuch Perſon ſo attainted had in Fee Simple be not held 
Oihc: Amea the K. büt of a Subject, yet preſently, by the Death oft 
— 14 Perſon attainted, and without any Office, the Fee 2 
Fſchear 25. 3. Freehold ſhall be preſently veſted in the K. and ſhall n 
x ming b. eſcheat to the Lord of whom the Land is held till Of 
ound (as obiter it is ſaid in Nichols Caſe) for the Eſcheat 
all Lands for H. Treaſon belongs to the King only, and to! 

other, as well of Lands held of others as of himſelf, as it 

declared and adjudged in Parliament Anno 25 E. 3. cap. 

ſo that the Land can neither eſcheat to the Lord, for an B 

cheat in ſuch Caſe is not by the Law given to him, nor wil 

ſcend to the Heir, becauſe the Blood is corrupted, and ®* 

Abeyance it cannot be, Ergo it ſhall veſt in the King *© 

But it was agreed, if Tenant in Tail be attainted of Hy 
Treaſon, and dies, the Land ſhall not veſt in the King bein 

(4) x Rol. Rep. Office, but it ſhall deſcend to the (d) Iſſue in Tail till Ok 
323, 346 375» found, for the Act of 26 H. 8. gives the Forfeiture of it: bi 
neither the Ad nor the Attainder makes any Corruption 
Blood as to the Deſcent of Land in Tail: For Popham, 
| torney-General, ſaid, That ſo it was agreed in the Calet 
00 Godb. 305, the L. Ce) Lumley, that where there was Grandfather, Fath 
516 0; and Son, and the Grandfather was Tenant in Tail, | 
496, 504, 508, the Father was attainted of H. Treaſon, and died in the Ly 
3 Corel of the Grandfather, and afterwards the Grandfather dia" 
Hob.343-Cr.E. that the Land ſhould deſcend to the Son notwithſtandi * 
1 Syd. 125. 5: the Atrainder of the Father; which Caſe was affirmed | 
ood Law by the whole Court; for the Father had not 0” 

C/)26H.8.c. Land, neither in Poſſeſſion nor in Uſe; in which two Cut 
Is 1 the Act of 26 H 8. gave the Forfeiture only, and his Attall 


[ OG. But now the Stat. of 33 H. 8. in all the ſaid Caſes doth tran 
329,321323324, fer, and veſt the actual Poſſeſſion in the K. 8 by Wl * 
ve, 2 Attainder as well in the Life, as after the Death of thee 

507-508 + Jones ſon attainted, and as well of Lands in Tail as of Land 
$0.-Cto. Card Fee Simple, which was one of the Cauſes of making til 
1 Co. 22.2.7 Co.faid Act. Another Cauſe was, that the Act of (F) 26 Hi 


ma . 55 1 - extended only to Lands, &c. which the Perſon attainted ia 


ain. — 2 Conditions, Cc. And laſtly, the A& of 26 H. 8. extend 
351,157 Godb. only to Attainders of Treaſon by Confeſſion, Yao 


309, 323,307,308, 
309,311, 315,321, 


Pyer 332. Pb 27. 343+ pl. 56. Co. Ent. 422. a. fg) Hob. 341. 3 


/ — 


Rr II. Dowrixꝰ Caſe. | 11 
Proceſs of Otlagary, and'therefore Attainders by Parlia- 

nt, or when the Party ſtood mute, (in which Caſe ſuch * 
Joment ſhall be given as if he had confeſs'd the Treaſon, | 

that he had been found guilty by Verdict, &.) were out 

at Ad. But the Act of 33 H. 8. extends to all Manner of 

tainders of Treaſon. f 

xcondly, it was reſolv'd, That altho' it be provided by 

Satute of 33 H. 8. that the King ſhall be in actual Poſ- - 
non without any Office (2) found thereof, Cc. yet when (21 Leon. 25. 


ainder, the King had only a Right, for the ſaid Words % Cao. Car. 
U have ſuch Conſtruction, ſcil. That the King ſhall be in ©” 
1] Poſſeſſion without Office, id eff, as if an Office had been 
ind thereof. And at Common Eaw, if the Diſſeiſee had 
attainted of Treaſon, and the Seiſin and Diſſeiſin had 
n found by Office, the Poſſeſſion ſhould not be in the 


{ therewith agrees Stamf. Prerog. 54. (c) 17 E. 3. 10. 29 Af. Ces co. ger a. 
21 E. 1. Alſo all allen Cc. are 75 ſaved 1700 Godb. 323. 
ſaid AR, as if the faid A& had not been made; and 
refore the Poſſeſſion of the Diſſeifor is ſaved thereby in 

ſame Manner as if a ſpecial Office had been found by the 
mmon Law. LY 
Thirdly, it was reſolv'd, That the Queen having but a 

Right, that it ſhould nor paſs by the Grant of the ſaid () « Leon: r. 
» Meſſua ES, AS in the like Caſe it was adjudg d in the — — 
queſs of Winchefter's Caſe in the King's Bench, And #6, 4:9. Anrea 


uncil with the Queen. And Robert Ailin on, , Henry 

wont, and others, with the Defendant. And afterwards 7 
) a ſpecial Office was found, ſetting forth the Seiſin and ( Rol. Rep 
leiſin aforeſaid ; and therenpgn a Scire facias was brought 

inſt him who was found Tenant, and thereupon Judg- 

nt was given, and the Tenements ſeiſed into the Queen's 

ads : And afcerwards the Queen, by new Letters Patents, 

ated the ſaid Tenements to one Sgrie and his Heirs, who 

| purchaſed the Eſtate of the ſaid Katharine, and had new- 


%% alt the ſaid Tenements, and was expelled by the ſaid 
nde by Colour of the faid Letters Patents made to Farne- 
. And after this Judgment and the ſaid Letters Patents, 


e peaceably enjoy d the Tenements. > 


* 


_ F 1 
5 | 1 — . | * _ 
' 4 


Diſſeiſee is attainted of High Treaſon, preſently by his 88 5 


ng till a () Scire facias ſued, Cc. or a Seiſure at the (5) 5 Co. 5. b. 
: becauſe, when a Stranger is ſeiſed at the Time of the ae Wc. 2. 
doe found, the King ſhall not be in Poſſeſſion till Seiſure; Rob. 243, 244, * 


ham the r Coke and othe were of © Hob. 243. + 


_ ( = 
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In the Exchequer. 


s # 
n 1 22 Lr * 
— — — — 
. * 


Sir WILLIAM HARBERT's Caſe. 


Popham 154. . Attbew Harbert, 4 E. 6. acknowledged a Recognia 
Moor 169 , A of 35001. to the King in the Court of Avgmentatioi 
and after his Death a Scire facias iſſued 18 Elis. 

of the Court of Exchequer againſt the Executors tf 

& ultime voluntatis præd Maithei & hered terrarum © | 
meniorum que ſus furrunt, &. And upon that the Sheriff 
turned, that the ſaid Matthew Harbert had no Execut 
within tris Bailywick ; and ferther gel Seite fecit Will, Hi 
bert militi, filio & haredi lifts Matthei Harbert per J. Di 
D. R. quod fit coram Baronibus, Oc. And at the Day of! 
- tort, che faid Sir William Herbert made Default, upon wil 
the Barons gave Judgment, Qod difts domina Negina rin 

ret verſus dict Will. Harbert dicta tris millis lib. © qw0l! 

idem Milielmus de eiſdem 3000 J. eg dittam mmm ve! 

nunc bneretur, & ti matte ſarisfaciat. And thereupon | 
ſaid Sir Will. Harbert brought 2 Writ of Error, and ali 

. three Errors: 1. In the Scire facies. 2. In the Netorn. 
55 in the Judgment. And this Term che Errors were mt 

y Plow4en being of Council with Sir Withzm Harben 
fore Sir Thomas Bromli L. Chanceflor of England, and! 

Baton of Burleigh I.. Treaſurer of HFugland, and the 


C. juſtices} Ander fon, 1 kequer Chan 
| And in this Caſe Uivers Points were reſolved. - 
(4) Cro. Jace 450 Firſt, That, (a) at the Common Law, where à com 


32+ Perſon ſues a Recoghizance or a Judgment for Debt cl 


2 Rol- Rep, 295 mages, he ſhall not have the Body of the Defendant, ! 

Carr. 20. 5 Co. his Lands (unleſs in ſpecial Caſe) in Execution: But at! 
G) 31m. WA Common Law he ſhall have Execution in ſuch 

2 Bulſtr 63. 99. Only of his Goods and Chattels, and of Corn, and | 

like prefent Profit which ſhall grow upon the Land 

which Purpoſe the Com. Law gave him two ſeveral 9 


r . mx w- o- m . ůu an ooo =... ic a wa... am ous ]”˙ . x 
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x Lay, vide 13 H. 4. 1. But the Com. Law, which is the Fre- 
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par Il. HannerT's Coſe. 12 
— A (4) Levari acias, by which Writ the A was com-) F, Kr 


ed, Quad terris & 1 Has A. Oc. Levari  faciat, — aBullt, 63. 
N and another Writ called f. e, which was only : 
de honis & catellis, both which Writs gpght to be ſyed (b)G) ** 


within the Year after the Judgment, or the Recognizance* 


acknowledged ; and if he had not th one or the other with- 

in the Year, the Plaintiff or the Conuſee was put (c) to(c) 5 Co. 88. a. 

his Aion of Debt. And now by the Str. of Weſt. 2. cap. 45. Caf N. 

a (d] Scire facias is given; apd 

(9 18. cum debitum fuerit recuperatum, Cc. the Elegit is given f. * 4A 8. 
the Moiety of the Land, which was the firſt Act which : Toft 469 

ſubjected Land to the Exe tion of a Judgment, or of a Re- — 22 

cognizance, which is in the Nature of a Judgment, and 395. 2 Bullt, 63 

therewith agreeth F. N.B. » g. And by the Stat. of (Cf) 13 og 2 

E. 1. de Mercatoribus. (8 2 pa 9. & (b) 23 H. &. cap. s Co. 

6. it is provided, That in caſe tat. Merchant, or Stat. (+) Co. 48. a. 

Staple all the Lands which the Conuſor had at the Day of the BIG 7 Co. 37; 

Conuſance ſhall be extended in whoſe Hands ſoeyer they af- 

ter come, either by Feoffment or other Manner. But in 

Debt againſt the Heir upon an Obligation made by his An- 

ceſtor, Ne Pl. by the (i) Com. Law ſhould have all the Land 8 Ply „ 

which deſcended to him in Execution againſt him, and yet . c. 2 

he ſhould not have Execog n of any Part of the Land againſt 

the Father himſelf ; but * Reaſon thereof was, becauſe the 

Com. Law gave an "Aion of Debt againſt the Heir ; ; and in 

ſuch Caſe, if he ſhould not haye xecution of the Land 4 3 


againſt ＋ Fear could have no Fruit of his Action; for 
the Goods | 1 G20 af the 755 do belong to 
V ad Adminiſtrators, and ſo for Neceſſity in ſuch 
Caſe, only Land was 1 5 to To of the Debr of a 
comm erſon at the Co m. Law: Alſo the Body of the De- 
fendant was not liable to FE xocution for Debt at the Com. 


ſeryer o they mon b of the Land, did abhor all Force 
as a capital Enemy to it; and therefare 18e thoſe who 
committed any. Force, the Com. Law did ject their Bodies | 
1 1 ſonment, which i is the higheſt Execarion, by which % 
e loſes his Lidere till he agree with the Party, and er 
Lek n ; and cher bee it ; Rae n Law, N 
in all e e vi & armis, © fad lies, and where 
5 li there, after k 


ment, 
E Caps. pro fine ; 


MEE reeth 8 35 H. 6. 6. 22 E. g. 22; E. 
w 7 53 and WP other Books, Apes e F. N. B 
N. res 70 ) Marlebridse? cap. 2 3· and 9 Meß. 2. cap. — b. 2 Bulſt. 
ommon Law e 


Diſtreſs infigite; and afterwards (m) Co. bee. 
2 Faires * ry 25 E 3- cap. 17. the like Proceſs Huf * 
the Body K Ge Debt as in Accampt, for ,hefore that Statute 632 Rol, Rep 

the dy of the Defendant: was not liable to Execution; Ce. $8.4 


54 for 


* the Stat. of Weſt, 2. Cap. DE. $1 


as 4d — ; 


# * 
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8 
_ _-*,, HarpenrT's Caſe. PART II 
. 15% for Debt, for the Reaſon and Cauſe aforeſaid; but it wy 


© £5) ere Tac. reſoly'd, that (a) at the Com. Law, the Body, the Land, 
Ea) 1 de 

. $58 Palm: and the Goods of the Accomprant, or the King's Debtor, 
(5)Co. Lit. a0 were liable to the King's Execution, _ L 4 aurus Regin 


306. & 131. b. of paci/ vinculum, & bellorum nervi. And therefore the Lay 
. —— the King full Remedy for it; and therewith agree, 


210% 5 Eliz. Dier (c) 224. and Plow. Comm, (d) 321. Sir Mill. Caven. 
þ | 9 er 72 Caſe, who _ Treaſurer of the Chamber. 24 E. 3. (0 


Fol. Rep. 39% Malter de Chirton's Caſe, and infinite Precedents in the Ex. 
302. * Hard. 25, - 


26,8 Co. x71. a. chequer, to prove, that for the King's Debt, the Body aud 

| 3 yon 24. 4%, the Land of the Debtor ſhall be liable by the Common Lay 
Lo rag before the Statute of () 33 H. 8. cap. 3. 

| r Secondly, (2) It was refoly'd, That in Caſe of a common 

11 Co.92.b. Perſon, the Heir of the Conuſor, or he againſt whom the 


' my „ - * £ . * . 
1 * Tape 48,106. Judgment is given in Debt ſhall be only charged, and ſhall 


Godby, 203. 299 not have Contribution againſt the Terre-tenant in ſom (. 


iat 41, ſes, and in ſome Caſes he ſhall have Contribution, and {hall 


215. pl- 32.33, not be only charged. For if a Man be ſeiſed ot chree Acres 
$57 Co.r9-ab of Land, and acknowledges : Recognizance or a Statute, 


| N Lane Ste e. and enfeoffs A. of one Acre, B. of another, and the 
Eo» 258,46, bg. third deſcends to his Heir; in this Caſe, if Execution be 
en ſued (h) only againſt the Heir, he ſhall not have Contriby- 
- (Moor 169. tion, for he comes to the Land without Conſideration, and 
| 1 the Heir fits in the (i) Seat of his Anceſtor. Et heres ef} al- 

elfter, 5. ter if ſe, & filius qt pars patris, and as it is ſaid, Mort 
H Inft. 396. e . 

2 EE" of $4107 & quafi non eſt mortuus, quza reliquit ſmilem fbi; 


„127. 


„re re e e e 


therefore the Heir ſhall not have Contribution againſt 
any Purchaſor, altho' in rei Veritate the Purchaſor came to 
the Land without any valuable Conſideration, for the Con, 
2 \'- - fideration of the Purchaſe is not material in ſuch Caſe, 
Wo (4) Moor 165. And ſo it was of late reſolv'd inthe Caſe of Thomas (I Gau 
A4ie late Marſhal of the King's Bench, that the Heir may be 
ſolel charged, and ſhall not have Contfbution againſt Pu- 
4 chaſors. For altho* in Caſe of Recognizance, Statute, gr 
NM udgment, the oo is urged as Torre ima and nor 25 
3 oro. Car. 295. Heir, as appears by 27 H. 6. Executjon (!) 135. () 15 E. 3. 
© E (1) Age 95, and the Reaſon is, becauſe by 1 or 
3 bo Cro. 313- Statute the Heir is not bound, but the Conuſor concedit quid 


* 


2 dict pecunię ſumma de N Oc. levetur, yet he ſhall not 


have Contribution againſt a Purchaſor, againſt the Opi nion 
of Fincklen 48 E. z. F. b. Rut yet in ſome Caſes the Heir 
hall have Contribution, and ſhall not be only charged; and 
f. N. E. ca be. therefore if a Man be ſeiſed of two Acres, one of the Nature 
+ © © of Borough Exeliſh, and binds himſelf in a Stat. or Rocogni 
zance: Or if Judgm. in Debt be given againſt him, and he 

dies, N g Iſye two Daughters, who make Partition, in 

this Ca Ag; one only be charged, ſhe ſhall have Contribu- 

tion; for as one Purchaſ, ſhall have Contrib:againſt another, 

and againſt the Heir of the Conuſee aſſo, ſo one Heir ſhall 8 
eee e. ee RESENT 5n- 


Rv > ——- 


. * 


A - 
4 > 


þ 


, 
* 


were bound in a Regog 


becauſe Sir Joh. La 


e and the Land of any of them ſhall not be only ex 


| The zd Thing that I obſerve is, That the Heir is not charge 
a 09 1 Rol. 149 
te) Audita que- 
rel 
. „ as well as the Conufor himſelf, and ſhall (e) haye a F 
| 5. deas, but ſo ſhall not have a (J) ſtrange Purchaſor till heh 
2.49. 2. 
I Rcl. 355, 
Cro. Jac. 500. 


aer. 54+ 19 E. 3-(b) E&eut. 81, that if Judgment be given ag inſſ ti 
5 ifr. 14 Diſſeiſors in Aſſiſe for the 1. —. - 


|. the Heir as the Diſſciſor ſhall be equally 
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HaRBEKT's CH. PARTI 
nizance of Debt acknowledged in the 
Court of Chefter to Six John Langfard, and afterwards one of 
the Conuſors died, his Heir within Age ; Sir Fehn 15 
brought a Scire facies againſt the three SurVivors $9 haze 
Execution, who pleaded, that the Heir of the Conyfor, who 
was dead, was within Age, and in as much as during hj 
Minority he cannot be ed, and the Survivors only 
ought nat to be charged, they demanded Judgment, e. And 

ord aid not deny it, it was awarded th 
the Parol ſhould demur; upon whicl Sir John Lang ful 
brought a Writ of Exror in the K's B. which Judgm. was there 
affirmed. Out of which Judgment I obſerve, . That x- 
mongſt the Conufors themſelves there ſhall be an (#) equl 


ed. 2. That the Heir of 22 them ſhall pot har 
greater Privilege in Law than the Conuſor himſelf, for it ay 
pears by this Judgment that he ſhall be equally charged with 
the Conuſors themſelves, which agrees well with che fail 
Reſolut. that he ſhall not have Contrib, againſt à Puxchaſyr 


only as (H) Terre-tenant, but in ſome Reſpe$ as Heir, fo 
+ otherwiſe he ſhould not have his Age, as it was adjudged i 
that Caſe. It is ruled in ſe) 1 E. 3, 17 that the (d) Hei 
of the Conuſor ſhall have Audita querela before Execut. ſus 


ouſted by Execution, and therewith agrees (g) 17 Af. 24.0 
18 E. 3. 25. And with the ſaid agen if 29 A. gte 


D and one Diſſe 
ſor dies, the Execution ſhall not be — ©. againſt the ſu 
viving Diſſeiſor, who was Party to the Wrong, hut as yel 
as much as no Land was ſubje& to Execution for the Det 
of a common Perſon at Com. Law, but only by the ſaid $t 
It is worthy Conſideration what ſhould be the Reaſon of tit 
ſaid Differences.concerning Contribution, and by what I 
the Purchaſor ſhould have greater Privilege than the Coult 
himſelf, or his Heir, and that one Heir only ſhould not 
charged, but all the Heirs together, & fie de ceteris ; As 
— that, it is to be known, that the Judges and Sages of the 14 

have always expounded general according to the l 
of the Com. Law, which is built on the e Realy 
and not according to any private and ſu Coyceit 
Opinion: And becauſe in as much as the ſaid Stat. have 
jected the Lind to Execution for his Debt, the Ju# 
and Sages of the Law conſidered the Rule and Rew 
of the Law in Gaſe-of the Heir of an Obliger, in f 
QAſe the Land was ſubject to Execution for Debt by © 
Common Law, Ang it appeury to them, dg if 2 


4 * - 1 
- 0: 4 1 0 - 
— 1 


Parr I. Harntar's Caſe. | 5 


ty: For by the Stat. or 


- other Books, it appears 

- vught to be vonched to 
And Littleron, Chapter 

| Land which the(i) ouchee had at the Time of the Voncher 


than che Cuſe of the Statute or Recognizance, for 


1 


bound himſelf and his (4) Heirs in an Obligation, and ditd (Braig. 
ſeiſed of Land as well on the Part of the Mother as on the & I. 376. b. 
Part of the Father, in that Caſe the Law required Equality ; 3%. d. | 
and neither the Heir on the Part of the Father, nor the Heir! Ander. 16. 
on the Part of the Mother ſhould be only charged, and there- — 4 
with agrees 11 H. J. 12. b. | | 2 Br: 5. 
So in the Caſe in 48 E. 3. when the Heir is (b) vouched in He . 
the Ward ot three ſeveral g 
harged pro rata, So if two Men (e) alien Lands with Fark. Vong — 
arranty, the Lands of one only ſhall not be rendred in Br. Vouch- 38. 


Value, neither if one dies, ſhall the Land of the Survivor (54M eb. 


be only rendred in Value, but the Charge ſhall be equal on 2 Rel. 87. Fitz. 
them. For a joint (e) lien which binds the Land ſhall not 2% C. Lb. xe. 
ſurvive, or lie only on the Survivor, as in Caſe of a Joint- b. 15 H. 6. 55.4 
warranty, where two for them and their Heirs warrant 2 . . J. b. 
Lands to another and his Heirs, the Survivor ſhall not be 2 Brown!: 95. 
only vouched : And the Sheriff cannot deliver the Land of © Cre. 125597 
the one or the other at his Pleaſure ; for in (e) Executions, 

which concern the Realty, and charge the Lands, the Sheriff 


cannot do Execution on the Land of one only. And fo if 


two (F) are bound to Warranty, and both die, both their (0) co. 5. 
| Heirs 0ught to be youched, and they ſhall be —_—_ charg- 2 


ed : But, againſt this, two Obpections were ma 
1. That becauſe Sen of them warrants the whole, that 


both their Lands, or the Lands of the one or the other may 


13. 4. But w that it as anſwer d and refolv'd, That altho each 2 Brownl. os. 
be bound to warrant the whole, non Jequitur, that the value 63. Br. 
Recompence in Value hall be made by one of them only; Voucher 165. 
for if che Heir be vouched in the Ward of ſeveral Perſons, 


one alone ſhall not be charged, but all equally, as is held in 


r did warrant the whole. And 


18 E. 3. and yet the A | 
or Stat. now C502 Rol. . 


where two or more are bound in a () R 
is each of chem bound in the whole, 


that the 24 37. Br. 


Arge 27. Br. 
Warran- Joint-tenants. 


2 Recogn. or Stat. was not like the Caſe 


in whoſe Hands fever it ſhall come, but fo it is not in Caſe Br. Ba a9te 
of a Warranty: To which it was anfwered and reſolv d, 14. Fah. 74 
That for as much as by the ſaid Bock of 16 H. 7. and all Fre . 
„That the Survivor and the Heir 

er, and ſo of the Heirs of both; 

age Anceſtrel faith, Thæt the 


dual be Yiable to render in Value, from thence it follows 19, Sad ig 
that the Charge ſhall be equal; and that is a 2 Caſe 

e War- 
rity extends to render in Value Lands of Inheritance ; but 


— 


Ta 


ik (*) Huſb. and Wife and the Heirs of the Wife be bound to 2 Bal. 8+. 


| Cart. 242. 3Ked. 
War- n un 


eirs, every one ſhall be _— Br. Dower 33. 
) 


n. the Land is preſently bound 27. Br. Age 6. 


oy 


= 
” 


F 


be put in Execution: And fo it is obiter ſaid in (g) 16 H. 7. CC, 


che Land of one on- N E. 3. 39. 
. N de extended. But it was alfo obje Fitzh, Exec. 25G 


„ 


a» 


1 EN -/ 27" 4 ug 7.13. 4. 22 E. . 1. 4. h. 17 E. 3. 
* in a perſonal Lien it is otherwiſe, — As if two be bound in 


| "IG the Law in Conſtruction of the ſaid Statutes, altho' the 
. of Purchaſors, after the Judgment, Recognizance, or Sta- 


0 


: 


Hanneat's Caſe, Par III. 


| f * "Io Warranty, and the Wife dies, the Lands of the Huſband 


(a) 1 Co-103. b. May be alone put in Execution, becauſe there are no (4) 


 2Co.68. 2. NMoieties between Huſband and Wife; and thus are divers 

©. 5 b. 3 &. Opinions in our Books, ſome whereof being ill-reported are 

ud. 72-2: Lit. well reconcil'd,17 E. 3. 41-b.2g E $464 12 H. 7. 3. b. 16 H. 
30 


3.0. 19 H. 6. 55. 4. But 


C4) Brownl.og an ( 59 Obligation, there the Charge ſhall ſurvive: So it 
Shea. 2 Kal. 5 
ms any Lien, the Charge ought to be equal, and one alone ſhall 


notz bear all theBurthen z and the Law in this Point is ground- 


edon great Equity: But in all the Caſes at the Common Lau, 


if the Party who ſhould be charged had aliened the Land 
bona fide bebe any Action brought, the Land in the Hands 
of the Purchaſor was not ſubje& to any Charge or Execu. 
tion ; and this. was the Reaſon why the Judges and gs * 

ids 


tute, were ſubje&t to Execution, yet gave greater Privilege 
to them, than * Conuſor himfelf _ to 155 Heir. y 

Alſo the Statute of Weſt. 2. cap. 18. provides, Quod wicecomes 
liberet ei medietatem terre ſue, which ought to be intended 
of all his Land; ſe the Statute of 13 E. 1. enacts, That all 
the Lands of the Conuſor ſhall be delivered to Merchants, 


rel. 3. Ofc. and that is another Reaſon why the (e) Land of one 


Terre-tenant only ſhall not be charged with the whole Debt 
for as, much as by the Statute all the Land is liable. And 
the Reaſon why the Conufor himſelf, at the Will of the Co- 
nuſee, may be only charged, is becauſe he himſelf is the 
Peerſon who was the Debtor, and who was bound, and there- 
* fore he is ſubject to Execution, and it is but reaſonable 
that he may be only charged; the ſame Law of his Heir for 

the Reaſons before rehearſed. 1 
Note, Reader, when it is ſaid before and often in our 


© — Ca)Dxer 331. Books, That if one Purchaſor be (d) only extended for the 


5e, dene Whole Debt, that he ſhall have Contribution; it is not there- 


"396. Mo.524,536- 


Fre. by intended that the others ſhall give or allow. to him any 
e 311. Thing by Way of Contribution, but it ought to be intend- 


x Jones 90. O ed, that the Party who is only extended for the whole, may, 


ſhall be reflor'd to all the 


: . by Audita ſuerela or Scire N the Caſe requires, defeat 
Y 


Bulſtr. 04. ; 
* $6 uy the Execution, and there 


tion 127. mean Profits, and compel the Conuſee to ſue Execution of 


the whole Land, ſo in this Manner every one ſhall be Con- 
tributory, hoc eff, the Land of every Ter-tenant ſhall be 
- equally extended: And afterwards the Council of Sir Will. 
9 arbert moved three Errors in the Record. | 
The firſt was, That the Writ of Sire ſacias was 5 


A „ 4 R@+ 


= 
F 


appears by theſe Caſes, that when Land ſhall be charged by 


2 ren r ..... . ane www ca 


red, 


* * 


hered terrarum & tenementorun, Cc. which was im on 
and againſt Law; for one is always called Heir to his An- 


. * 


1 ceſtor, and not Heir to the Land, for Anceſtor and Heir are 

) relativa, and it cannot be ſaid that one is filius, or conſan- 

a guineus. & heres maneru de Dale; but that A. was ſeiſed of 

, the Manor of Dale in Fee, and died ſeiſed, after whoſe 
Death the Manor of D. deſcended to B. as con ſanguineo &. 

4 haredi prædicti A. (and ſhe how) and not rædicti manerii. 

= The ſecond Error was, admitting the Writ good, then 


for as much as the Writ requires quod Scire fac hæred terra- 
rum & tenementorum, Cc. the Return of the Sheriff, uod 
Scire fecit Willtelmo Harbert Militi, fil & bered' predict 
Matthei, is not good, becayſe he doth not return him Heir 
of any Lands or Tenements as the Writ requires; for his 
Warrant is not to ſummon the Heir of the ſaid Ma#thew; 
but the Heir of the Lands and Tenements of the ſaid Mai- 
thew, and every Return ought to anſwer the Point of the 
Writ. | | 
The third Error, admitting the Writ and the Return 
good, was, That the Judgment itſelf was erroneous. .. For 
the Judgment is given generally againſt Sir Will, Harbert, Quod 
dicta Domina Regina recuperet ver ſus pred' Mill Harbert dicta 
trig millia librarum; Et quod ipſe idem Willielmus de ei ſdem 
tribus millibus librar erga dictam dominam Neginam nunc onere- 


11 


22 


fendants Council, that the Judgment ought to have been dah . 
ſpecial; for by this general Judgment his own Land will be 8 
by his Father ſhould be liable ; and, as hath been ſaid, he Firzb.76. b. 
is charged as Terre-tenant, for the Conuſee cannot have an c pyer 353. 
the Recognizance is, Quod tunc vult & concedit quod dicta pe- = * 
dunie ſumma, de bonis & catallis, terris & tenementis, Orc, Pine, 
Tevetur + So that the Charge is 1mpoſed on his Goods and 1 lh: 
Lands; ſo that Debt doth not lie on it againſt the Heir, 

no more than on a Recovery in Debt, for there a Sire facias 

lies againſt the Heir, but no Action of Debt: Then although - 

the Heir makes a Default, yet the Judgment ought to have 3 


1 been ſpecial; and it was ſaid in this Caſe, if the Heir had 
£ appeared, and pleaded a falſe Plea, yet the Judgment ought 
4 to have been ſpecial; for he is not charged merely as Heir, 
of but rather as Terre-tenant, And with that agrees 33 E. 3. 
f Execution 162. in (a) Debt the Plaintiff recovered, and be- (] Bulſtr. 316, 


fore Execution ſued, the Defend. died, the Pl. prayed a Scire 321, 322. Poph. 
fac againſt A. who is Tenant of the Defend, Lands, and had it, % Jones 36: 
who came and counter-pleaded the Exec. and they were at Iſſue, 

F | | and 


tur, & ei inde ſatisfaciat, And it was moved by the De- Plowd. * 
71 


liable, where by the Law, the Land only which came to him Co. 1K. 10 ab 
Moor $22. 5 Co. | 
Action of Debt on the Recognizance againſt the Heir, for pl 14- Poph.153, } 
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and afterwatds did not follow it, wherefore Execution was 
awarded againſt him, and the Plaintiff prayed Execution as - 
well of his own Lands, which he had the Day he pleaded, as 
of the Debtor's Lands in his'Hands, becanſe he pleaded a 
falſe Plea. by the Rule of. the Court, he could have 
only the Lands of the Debtor. Vide 16 E. 3. 15. But theſe 
Points were not reſolv'd by ne but afterwards, on a 
Petition made to the Queen, Sir Milliam com with 
her, Alewden and Cots were of Councit with Sir Willian 
Herbert; And note well, the new Writ of Error after the 
Entry of the firſt was not brought, ue coram vobis refdet, 
| becauſe the Record is not removed out of the Keepi him 
who had the Cuſiody theredf before, but it ined in the 
. * Writ of Error purchaſed as it was 

re. - * ; : 


ra $1 * : n 8 ' * * a 4 ” 

” * ö 7 * * as * o 

2% _— * - 7 
8 


mc Regina Angliæ viceſimo 
nono, Rotulo 790. 


M el ultimo præterito, coram domina Regina apud 
—— ven Richardus Hynde per Jacobum 
Tong attornatum ſuum; Et protulit hic in cutia dictæ do- 


tranſgreſ. & ejectionis firmæ. Et ſunt pleg de proſequend', 
ſcilicet Johannes Doo & Richard Roo: Que quidem billa 
ſequitur in hæc verba. ſſ. Hertf. ſſ. Richardus Hynde queri- 
tur de Willihelmo Ambrye in cuſtod' Mareſc' Mareichall 
dominz reginz, coram ipſa regina exiſten, pro eo videlicet, 
quod cum quidam Thomas Brand & Conſtantia uxor ejus, 
& Willihelmus Davyes & Margareta uxor ejus, nono die 
Juli, anno regni dominæ Elizab nunc KReginæ Anglia 
viceſimo octavo, apud Aldenham in comitatu prædict, di- 
miſer, conceſſer, & ad firmam tradider* præfato Richardo 


0 


the upper Part of a Cloſe named Reddings in Aldenham 
prædic' in comitat prædidt': Habend' & tenend' prædict 
decem acr terr' cum pertinentiis præfato Richardo Hynde 
& aſſignatis ſuis, a feſto Sancti Johannis Bapt. tunc ultimo 
præterit 


cujus quidem dimiſſionis, idem Richard Hynde in prædict 
decem acr terr' cum pertinentiis prædict nono die Julii, 
no. viceſimo cp” . * N fuit inde 
polleſhonat', quouſque predic? Willihelm' Ambrye, poſtea 
ſeilicet przdifto nono die Julii, anno viceſimo oftayo ſu- 
pradicto, vi & armis, &c. in prædidt decem acr* terræ 


—— — 


travit, 


De Termino Sandi Hillarii, 


Anno regni domine Elizab. 


mitzz reginz tune ibidem quandam billam ſuam verſus 
Willihelmum Ambrye in cuſtod' Mareſchall', c. de placito 


Hynde inter _ decem acr terr cum pertinentiis vocat 


o, uſque finem & terminum ſeptem annorum extunc. 
proxim' fequen & P lenarie complend & finiend. Virtute 


cum pertigentiis ſuper poſſeſſionem ipſius Richardi in- 


orandum quod alias ſcilicet Termino Sancti Micha» Hertf. 
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r 4 BoRASTON's Caſe. PART II. 
. travit, & ipſum Richardum a firma ſua prædict inde termi. 
no ſuo nondum finir* ejecit, expulit, & amovit, ipſumg; 
x Richardum a poſſeſſlone ſua inde extratenuit, & adhuc extra- 
** | tenet: Et alia enormia ei intulit, contra pacem diaz domi- 
E nu reginæ, ad dampnum ipſius Ric' decem librar* : Et inde 
A ON N 3 — c. Et modo ad hunc diem ſcilicet diem 
= | unz proxim” poſt octab Sancti Hillarii iſto eodem terming, 
uſq; quem diem prædictus Willihelmus, habuit lieentiam 
ad billam predict interloquendi, & tune ad reſpondendum, 
Ec. coram domina regina apud Weſtmon',ven' tam prædictus 
Richardus per Attornatum ſuum prædict, quam prædid 
WT per Richardum Belfield attornatum ſuum: Et idem 
Will defendit vim & injuriam quando, &c. Et dicit quod 
' ipſe non eſt inde culpabil, & de hoc pon ſe ſuper patriam: 
| | t prædict Richardus ſimiliter, &c. Ideo ven inde, Jur' co. 
1 | ram domina regina apud Weſtm', die Mercurii proxim” paſ 
= xv. Paſchz : Et qui nec, &c. ad recogn', &c. Quia tam, &c. 
_ -  Idemdies dat eſt partibus prædict' ibidem, &c. Poſtea con- 
tinuat inde proceſſ inter partes prædict' de placito prædidt 
per Jurar' poſit? inde inter eas in reſpect coram domina reg 
apud Weſtm', uſque diem Mercurii prox poſt octab' Sandi 
| Michaeli extunc proximꝰ ſequen' : Niſi Juſtic' dominz regi- 
iz ad Aſſiſas in com prædict capiend* aſſign prius die Ve- 
neris, duodecimo die Julii apud Hertford in com prædicdto, 
per formam ſtatuti, &c. ven pro defectu ſur, &c. Ad quem 
quidem diem Mercurii proxim” poſt octab' S. Michael coram 
dom' reg” apud Weſtm' ven” prædict' Richard* Hynde per 
attornatum ſuum predi@', & præfat' Juſtic' ad aſſiſas coram 
quib', &c. miſ. hic recordum ſuum coram eis habitum in 
hzc verba. ff. Poſtea die & loco infracontent, coram Thom. 
3 Gawdy Milit', 8 dominæ reg ad placita coram ipſi 
3 domina reg tenend' aſſign, & Roberto Clarke uno Baron 
_ - dict dom' reginæ . fi i, Juſtic' ipſius don” reginæ ad 
_— ; aſſiſas in com Hertf. capiend” aflign*, per formam ſtatuti, &c, 
| ven” tam infra nominat Richard* Hynde, per Hent Brant- 
wayte attornat' ſuum, quam infraſcript' Will Ambrye, per 
1 -attorn' ſuum infracontent': Er Jur' jur unde infta fit men- 
* tio exact, quidam eorum videlicet, Ric' Penyfather, Tho- 
mas Glaſcock, John Harmer, & Stephanus Nebbes ven, & 
in jur ill' jurat exiſtunt: Et quia reſid' Jur' jurat' illius non 
comparuer, Ideo alii de circumſtan per vic ele&i, ad requi-" 
ſition” præfat Ric' Hynde, ac per mandat' Juſtic' prædidto- 
rum de novo apponuntur, quorum nomina panello infra- 
ſcripr” affilantur, ſecundum formam ſtatuti in hujuſmodi 
caſu nuper edit & proviſ. Ac quidam Jur* fic de novo ap- 
= ofit, videlicet Edward* Vyall, Thomas' Cooker, Thomas 
_ RS 5 hrowe, Edward” Aſſer, Johannes Dermer, WilP Tyverton, 
q Edyagdus Jorden, & Rob Carpenter ven, quiad yericaten 
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le & in infraſcript' x. aer terr cum pertin', vocat' the up⸗ 
ripe in dominieo ſuo ut de feodo, & eaſdem decem weras 
ertæ cum pertinentiis, tenuit de quodam Roberto Stepneigh 


tulterius ſur pred? dicunt ſuper ſacramentum ſuum, quod 
r2ditus Thomas Boraſton habuit exitum de corpore ſus le- 


harimum, & Henricum Borafton filium ſuum natu mi- 
bhinimum : Et quod prædictus Humfridus Boxaſton habuir 
itum de corpore ſuo legitime procreat' Conſtanciam Bora- 
ton, modo uxorem infranominati Thomæ Brand, & infra- 


ies. Et poſtea idem Humfridus obiit, prædict Thom, Bo- 
aſton vivente, & quod prædict Conſtancia & 0 fu- 
unt & ſunt filiz & cohzredes præfati Humfridi B 

Fr ulterius Jur' pred? dicunt ſuper ſacramentum ſuum quod 
dict Tho. Boraſton fic de & in prædictis decem acris ter- 
z cum pertin* ſeiſitus exiſtens ut præfertur, poſtea, ſcilicet 


em ſuam in ſcriptis in hiis Anglicanis verbis ſequen. In 


nd Amphiltis his wife, all that my upper Part of my 
loſe, called Redding, foz the Term of eight Years next 
ſtor my Deceale, of one yearly Annni⸗ 


Imerie, upon one | | 
„ and upon further Condition that the ſaid 


2s, to be .cancelled, and utfexly vile 
onlideration,. befoze ſuch Time as 
Imerie ſhall make any Entry upon the 


arged, upon this 
he fad Thomas 
P2emifſes, and 


9997 Pe the Woods, Dawts and 


the Deir in Remainder, and 


5 55 
| , 
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MUne 


jominat* Margaretam uxor' infranomanat” Willihelmi Da- 


odecims die menſis Auguſti, anno Domino Milleſimo 
ingenteſimo quinquageſi mo nono, ann. regni dictæ dom. 
ginæ nunc primo, condidit teſtament. & ultimam volunta- 


of xlvi. 8. viii. "Pence, pus unto the laid Thomas 
ligation of certain Pears pet dur⸗ 
a hing in the ſaid Dbligation to my Execu- 


8, the laid ur⸗ 


le infracontent fimul cum Jur' pred prius impar ellat & 
tat, dicend' electi, triati, & Jurati, dicunt ſuper facra- 
gentum ſuum, quod diu ante tranſgreſſion & ejectionem 

me interius fferi ſuppoſir, quidam Tho. Boraſton fuit ſeiſit 


Part of a Aoſe, called Redding in Aldenham inkra- 
rmigero, ut de manerio ſuo de Aldenham inlibers ſocagio: 


irme procreat, Humfridum Boraſton filium fuum natu 


oraſton: 


dei nomine Amen; Item, J give unto Thomas Amerte, 


the laid Thomas Amerie, neither his All gns, ſhall 
i during the ſatd 8 Pears, fell none of the Woods, 
8 Hop Linderwoods, in, noz upon the laid upper 


, 28 Caſe. "Pant 1 


DAYS, 


„4 ym. ſaid Thomas Amerie do ing in hi 
e ſaid u 


art, the 
e ſaid Term 
| Annuity TH . vals viii. d. Faxing 
Eight Pears; Prout pet b or lt & go Re volun, 
Atem przd, inter alia plenius liquet & apparet, Et *. 
We præd' dicunt ſuper facramentum ſuum przd., quod pre 
. dit” Thomas Boraſton ſic de præd' decem acris ter cum 15 
tin” ſeiſitus Exiſtens, poſtea ſcilicet quarto decimo die dic 
menſis Auguſti, anno regni dict d'nz reginz nunc primg, 
N Aldenham prædictam de tali ſtatu ſuo obiit ſeiſitus. K 
ultetius Juf prediQti dicunt ſuper ſacramentum ſuum, quot 
Fan Hugo Boraſton in dicto Teſtamento & ultima w 
ntar nominat & mentionat, fuit filius præd' Hen 
Boraſton, & quod idem Hugo Boraſton obiit, antequan 
quod ĩpſe peryenerit ad ztatem viginti uni annorum, ſcils 
cet circa ætatem novem annorum. Et ulterius Jur pradid 
dicunt ſuper ſacramentum ſuum, quod intereſſe præmiſſonn 
prædict' in dit Teſtament' & ultima voluntat' mentionat 
leviſat , tam præf. Thom Ameri & Amphili uxori ex 
quam executorib' ejuſdem Teſtamenti, ante diem exhibins 
. nis due Þi infraſpec' finivit & determinavit. Et ulterius |u 
ptæd dicunt ſuper ſacramentum ſuum, quod Philippus 
raſton fuit & eſt frater & proxim' heres prefati Hugonis I. 
aw; pr#textu quorum idem Philippus Boraſton, poſt pa 
- intereſſe præmiſſor præf. Tho Miner & Armphull 
uxori ejus, & execut prædictis, per pred} teſtament & ult 
mam volugtat dat 4 cviſar) dae t & geterminat' fuit, i 
præd' decem acras ter cum pertin, ut frater & proxim' ts 
zes præd Hugonis intravit, & inde fuit ſeiſn', prout lex p 
ſlulat, & ſi: inde Eiſitus exiſtens, idem Phil raſton, po 
ſtea & antea tempus exhjbitionis billæ præd', ſcilicit, vice 
. mo die Junii, anno regui-didæ dominæ Regina i nunc vic 
mo cctavo, dimiſit, conceſſit, & ad firmam unn 
Willibelme e modo defend: en', tenementa Ful 
pertin in quibus, dc. Hahend' tend eidem Willi Fo 
brey, &. aſſign” Tis per ung ann integro extunc proxill 
ſequent plenar co lend finiend', & fic de anno i 
ann' uamdiu amba rtibi placerer, virtute cui qui 
dem dimiſſion”, pred” Wilimeln Ambrey in __ przd decet 
acras ter cum pertin intravit & fuit inde roſſeſſionat”: A. 
inde 4 i exiſtens, præd Thomag Brand & Conf. 


ng aggregate Is 


1 


; 


E * * the 


rm  Boxisron's Coſk 
tor ejus, Willihelmus Davies & Margareta uxor ejus, ut in 


ic Conſtanciæ & Marga poſtea ſcilicet nono 
Nie ulli, ann” regni dicte dominz Reginz nunc viceſimo 


3 


muß oa. o ſupradicto, in predidas decem actas ter cum pertin 
hat in & ſuper poſſeſſionem præfat Willihelm' Ambrey 1 
au & inde fuerunt ſeiſiti, prout lex poſtulat ; Et fic inde ſeiſiti 
pn sten, apud Aldenham przdi&' iidem Tho Brand, & 


— 


Conftanc' uxor e jus, Willihelmus Davies & Ma 
dus ſcilicet dicto nono die Julii, anno vic 
up 


Habgnd' & tenend prædict decem acras ter cum pertin* 
reft' Richazdo Hynde & aſſignat' ſuis, a feſto Nativitatis 
anti Johannis Baptiſtæ tunc ultimum præterito, uſque fi- 
nem & terminum ſeptem annor exrunc proxim' ſequent” & 


unc viceſimo octavo ſuprædict intravit, & fuit inde 


kilicer prædict nono die Julii, anno viceſimo octavo ſupra- 
dicto, vi & armts, &c. in prædict decem acras terræ cum 
pertin' ſuper poſſeſſion” ræfat Richardi Hynde, per præcept 


Rich' Hynde a poſſeſſione ſua inde extratenuit, & adhuc ex- 
tratenet: Sed utrum ſuper tota materia prædict in forma 


debeat, bona & licita reintracio, jurat ꝑrædict peni- 
tus ignorant, Et inde petunt adviſamentum Cur dominæ 
Reginz. Et fi ſuper tota materia przdi& in forma præ- 
dict comperta, videbitur cur dominz Reginæ, quod rein- 
tracio prædict' Willihelmi Ambrey in prædict Idecem acr' ter 


non ſit nec in lege adjudicar' debeat bona & licita reintracio; 
Tunc Jur* præd dic” ſuper ſacramentum ſuum, quod præ- 
duet Willihelmus Ambrey eſt culpabil' de tranſg & ejection 
mz interius ſpec modo & forma prout moe Rich 
yade-interius verſus eum queritur, Er tunc a 


4s, ultra miſ. & cuſtag' ſus, per ipſum circa ſect ſuam in 
lac parte appoſit ad odo ſolid, & promiſ. & cuſtag illis ad 
tredecim ſolid” & quatuor denar . Sed ſi ſuper tota materia 
præd' in forma præd' comperta videbitur cur d næ Reg quod 
tentracio pref, Wil Ambrey in præd decem acr ter cum per- 
un, in & ſuper pbſſeſſion pref, Rich Hynde, fir five in lege ad- 


*z C2 ſuper 


2 uxor 
imo octavo 
ict, per Indentur ſuam geren dat' eiſdem die & an- 


dimiferunt, conceſſerunt, & ad firmam tradiderunt prz» - 
Ae decem acras ter cum pertin przfat' Richardo Hynde: 


plenar complend' & finiend', virtute cujus quidem dimiſſio- 

nis, idem Richardus Hynde in prædictas decem acr* ter cum 

2 prædict nono die Julii, anno regni dict domine - 
n 


eſſionat, quouſq; prædict' Willihelmus Ambrey, poſtea 


& mandatum prædict Philippi Boraſton reintravit, & ipſum 


predict comperta, reintracio præfat Willihelmi Ambrey in 
＋ decem acras terræ cum pertin', ſit, five in lege adju- 


cum pertin, in & ſuper poſſeſſionem præfat Richardi Hynde, 


| d' dampnum. 
iplius Rich Hynde, occafione tranſgr' & ejectionis firm illi- | 


Jalicari debeat, boba & licita reintracio, tunc Jur præd dicunt 


- 
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Boaatron' 7 | Caſe. PAR I; 
Caper ſacramentum ſuum, quod Willib Ambrey non 
eſt culp de tranſgr & ejectione firm prach, pront ipſe inte- 
pro, ſe allegavit.,. Et quia cur dom regin' bic, de ju- 
Nie o de & ſuper pramiſ. reddendo nondum àdviſat, 
dies inde dat ONT Calpe Them Jos quo conn 
eſtm m Jovis proxim 
5 Saal biker de judic' fifo inde au eo —.— dom 
Beg log hic inde nondum adviſat, &c, quem diem cor 
ou 115 7 apud 1 ven Raye præd per 2 
p quia cur dom e judicio ſuo, de & ſuper 
przmiſl. reddend nond 5 dies ulteri "inde dat eſt 
partib przd', in ſtatuo quo nunc cor dom Reg apud Weſt 
uſque diem Mercur proxim poſt xv. Paſc. de judic' ſuo inde 
audiendo, &c. eo, quod, &c. & ſic de termin in texpainun, 
uſque loquela pred” ultex” adjornat fuit per-aliud breve dif 
dem reg de communi. nn cor! dom r ps in 
craft” Animar apud Caſtr' Hertford in com 
yam diem coram + reg apud Caſtr' Hertford ven par- 
præd' per attorn ſuos præd, Et quia cur” dom reg * de 
ay ſuo de & ſuper pramill. reddendo nond' adviſat,, dies 
inde ulter dat eſt rand præd in ſtatu quo nunc ooram do- 
5 apud Caſtrum Hertf. uſque diem. Martis, prox paſt 
e Hill de judic' ſuo inde audiend', Kc, eo quod, 
rc. Ante quem diem loquela præd adjornat uit per breve 
dicta dom reg de communi, adjorn coram eadem dom reg 
uſque in octab ſancti Hillar apud Weſtm', Ad quem dien 
eoram dom' reg apud Weſt ven partes præd per attorn ſus 
os præd , Et quia cur dom reg hic de judic' ſuo de & 
ſuper premiſl. reddendo nondum adviſatur, dies, inde ulteri 
dat'eſt partib prad in ſtatu quo nunc, cor' dom veg! apud 
Weſt —— diem Mercurii prox poſt xv. Paſch de Nie ho 
inde audiend”, &c. eo quod, c. Ad quem diem or? dom 
reg apud Weſt ven. partes præd per attorn;. ſuos prad': 
Super abe viſ per cur dom reg hic, diligenterque inſpedis 
pr 8; maturaque — — — inde .babita, quia vi- 
ddetur cur” dom! reg Br quod intracio pred” Will. Anms 
brey ſuperius przſpecificat”, i art decem acr' terrz cum 
pertin, in & ſuper poſſeſſ. præf. Will' Hynde fait bona & lici- 
ta reintracio.Ideo concell, eſt a e 5 * Hynde nihil ca: 
piat per · billam ſuam præd', ſed ro falſo clamore 
fo — Et quod Prad Wars rey cat ile 
LE, a 
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in the Kings Bench, between 


Hinde and Ambrey. | 
0 A . 4 | : f 
ies | | 
* rr i 
oft | 1 
od, a wats | 
_ BORASTON' Caſe. ] 
ſv WR T0 Erveen Richard Hinde, Plaintiff, and William Ambrey, 2 Bulftr. 1. \ 

& I Defendang, in an Ejettione firme in the King's-Bench, 12+ 3 Roc Met 

er of Lands in Aldenhews in rhe County of Hertford, on a Lenſe jac. 510. Sb. 

pul made by Thomas Brand and Conflance his Wife, and M Ii. 


Davies and Margaret his Wife, to the Plaintiff for ſeven 
Years. The Defendant pleaded, Not guilty, and rhe Jury 


ed: WF pave 2 ſpecial, Verdict to this Effect: Thom: Boraßon was 
£15 Wi ſeized in Fee of the Lands aforeſaid, and held them in Soc- 


age, and had Iſſue Humphrey Bordſton his elder Son, Henry Bo- 
ow his younger Son; and Humpb. had Iſſue, the ale e : 

ife of the ſaid Brand, and the ſaid Mzrgaret, Wife of as 
the ſaid Davies ; and the ſaid Henry Boraſton had Iifue Me b. Lice Rep. 31. 


Car And afterwards the ſaid Tho. Boraffon, Auguft 12. 1359, by his 
joke Will in Writing, deviſed the ſaid Lands in theſe. Words, 


viz, Item, I give 0 Thomas Ambrey and Amphillis his Wiſe, 
all that my upper Part of my Cloſe called Reading, for eight 
Tears next after my_ Decetſe. And that the fait Thomas 
Ambrey, nor bis Affegns, ſhall, during the (aid Term, 8 
j the ſaid Mood or Timber in or ' upon the ſaid upper Part, bit 
all preſerve thAlVoods to the Uſe and Behalf of the Hleir in 
Remainder : And after the Term of the ſaid Eight Tears, the 
ſaid upper Part to remain to my Executors, until ſuch Time #6, 
f. Boraſton ſha!l Arco »þliſh his - Aceof 21Tears, end the men, 
* / 3 | 


P „fits, F 
118 Aer. Gree 22 


Profits 10 be employed by my Executors towards the Fern. 


I Elis. died, and the ſaid Hugh died 


Deviſor; and foraſmuch as did never accompliſh his 


the Leaſe would be ended, Quod fuit conceſſm fer tolay 


* 2 AX 
2. 
4 9 
2 
- 


4 „ * a 
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mance f this my laſt Will and Teflament : And when th 
ſai all come to his Age wenty one Tears, then | 


an 7 7 


f ev enjoy the ſaid upper Part to him and to bis Hein 
r ever, g 5 | | 
And afterwards the ſaid Thomas Borafton, 1 uti ann, 

beer bi. Ki Age ol 


Twenty one Tears, about the Age of Nine Vears. And 
that Philip * was Brother and Heir of Hugh Borafton; 
and the ſaid Philip, after the End and Expiration ot the 
ſaid Terms, that is to'ſay, of Thomas Ambrey and Amphillu 
his Wife, and of the faid Executors, entred into the LE 
as Brother and Heir of the ſaid Hygh Boraſton, and demiſ 
the ſaid Lands to the ſaid William Ambrey, &c. by Force 
whereof he was poſſeſſed, upon whom the ſaid Leſſors d 
the Plaintiff, in Right of their ſaid Wives, entred in the 
ſaid Lands; And by Indenture, bearing Date the ſame Day 
and Year mentioned in the Declaration, demiſed & the 
Plaintiff, prout in the Declaration, by Force whereof he wa 
ſſeſſed, till the Defendant, by rhe Commandment of the 
aid Philip, entered upon him, &'c. And whether the ſaid 
Entry of the Defendant were lawful or not, was the Doubt 
which was referred to the Court. And this Caſe was .. 
gued by the Council of the Plaintiff And-it ſeemed to 
them, that no Remainder was veſted in the faid Hugh Bors- 
fon, till he attained his Age of Twenty one. Years; and in 
the mean Time, that the Lands did deſcend to the 
Daughters of the elder Son, who are general Heirs to the 


ſaid Age, for this Cauſe the Land never veſted in him, 
but remained in the Heirs general; and in Proof that the 
Remainder did not veſt in Hugh before his ſaid Age, they 
ſaid, It appeared by the Words of the Will, that he ſhould 
not have it till his ſaid Age of Twenty one Years. For the 
Words are, And zvhen the ſaid Hugh ſhall accompliſh his ſail 
Aze of Twenty one Years, then I will he ſhall enjoy the Jeu 
upper Part to him and to his Heirs for ever: So that it fully 
appears, that this Deviſe to Hugh doth depend on a Con- 
tingent, that is to ſay, on the Accompliſhment of Hugh: 
full Age of Twenty one Years, and that ought to precede 
before the Remainder can begin, and whether Hugh ſhall 
atttain to his Age is ſo incertain, that no Man can know, 
but it depends ſolely on the. Ptbvidence of God. And it 
was ſaid, If Thomas Boraſton in this Caſe had made a Leaſe 
till Hugh attain his full Age, Hugh then being of the Age 
of Nine Years, the Leſſee ſhould not have an abſolute Leaſe 
for Twelve Years : for if Hugh ſhould die before his fall Age, 


curiam. 


. | ſt 
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loth ſupport a Remainder) may determine before the Re- 


mainder can 1 there the Remainder ſhall not preſently * 

eſt,” but ſhall depend in (b) Contingency : as if one makes ( 10 £9 . 

Lee to J. S. for his Life, · and after the Death of J. D. Ii. Rer. . 

o remain to another in Fee, this Remainder doth depend 

u Contingency ; for if J. S. dies before J. D. the par- 

icular Eſtate is determined before the Remainder. can be- 

zin. So and on the ſame Reaſon it is adjudged, in Colthurft 

and Bejuſhing's Caſe, in Plow. Com. where the Caſe in Effet 2 
That a Leaſe is made to A. (c) for Life, the Remainder to (</ Plow. 21. 40 

for Life, and if B. dies before A. that it thall remain to 14½ 129% 


F for Life, this is a good Remainder on contingent, if A. 
cs urvives B. which Caſe is all one in Reaſon with the com- 


non Caſe which is often agreed in our Books. A Leaſe is 


4. nade to one for Life, the Remainder to the right Heirs of 
. this Remainder is good _ a (d) Contingent, that is (4) Ry. 144 
the Wo fay, if the Leſſee for Life ſurvives, J. S. otherwiſe not. er. Fj 


8o, and for the ſame Reaſon, if a Man having Iſſue a Son 10 Co. 50. 
pf the Age of Nine Years, makes a Leaſe until his Son ſhall 

tain to his full Age, and after he ſhall 8 his full 

/ 0 that it ſhall remain over to another in Fee, nothing 

eſts (without Queſtion preſently) in him in Remainder, 

hich was granted by the whole Court. And it was ſaid 

by the Plaintiff's Council, That ſuch Remainder is utterly 


2 | 

| in void, and yet ke Effect: For inaſmuch as the Re- 

the Wn: inder ought ta pals out of the Leſſor preſently, either to 

the im in Remainder, or to be in Abeyance and Cuſtody of the f 
his Law, and a Freehold cannot in ſuch Caſe be in (e) Abey- (% C Lir- 
im, de, for this Cauſe the Remainder is utterly void: As if a 3. b. 3-4- af 
the RT) Man makes a Leaſe to A. for Twenty one Years, if B. Pans 53. 
hey all live ſo long, and after the Death of B. that it ſhall re- 280. a. 486, Li- 
ul Ain over in Fee, this Remainder is void : So if a (2) Leaſe 5. -- + _ 
ht or Tears be made, the Remainder to the right Hears of Dyer 27. pl. 43- 
4. S. this Remainder is void, Quod fuit conceſſum per totam 38. Hab. Dl. 
2 1 Wm, © + | 28381. 1 Co. 130. a. 
My Alſo it was ſaid, That when a Remainder is limited to Ig 2 


take Effect on the doing of an AR, which Act will be the 71, 253. 335. 


on- | Y 
„ Petermination of the particular Eſtate, yet if the Act de- % Nn. . 
2 pends on a Caſualty h__ meer Incertainty, whether it will 4 Hohe 733. 
aver happen or not, there alſo the Remainder doth depend 


oP" Contingency, and ſhall not preſently veſt: As if (h) A. (% Lit Rep. 
i akes a Feoffment to the Uſe of B. till C. come from 
afe ene to England, and after ſuch Return from Rome to 
re gland, to remain over in Fee, this Remainder dorh 
aſe epend in Contingency + for it is incertain whether C. 
| ill ever return into Englend) br not, which was granted by 
| 4 | | 


It was alfo faid, That when a (a) particular Eſtate (which 7 5 F nol a N 


* 


7 sik is. aſe; and their Reaſon was, Becauſe in Wilk, the Q I, 


i 


J 
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D—_— tent of the Dewiſor is to be conf 


3 92 135. 
; 8. 58 
s £ 2 
3 Bulitr. . a 
1.4.0. 85.b would be defeated, and by Conſequence, his Debts remain 
Ann, unſarisfied, and his Will unperformed ; and therefore thi 
C9 Cre: Eliz- Caſe of a Deviſe doth differ from a Leaſe or 2 Grant made 
"Sh. lace 55- in the like Manner. For the Deviſor is intended to be ( 
, 10fs confilit and therefore the Law will be his Counſel, ant 
Ia ch. 5. Bride. according to his Intent appearing in his Will, will ſupply 
Nod. Ref. the Defect of his Words: And SEP, hens the 


— 


527. 
3 Bu 
138. 1 


L viſor ſaith, (d) Until ſuch Time 8s Hugh 


% RIG $74 compliſh his ful Age of Twenty one Tears, the Law, wind 


$91.5 
Godb. 

2 Rol. Rep., 80. 
Noy 51. M 


tog. 


* re- rough Engliſh, having three Sons and one Daughter, deviſed 
Cart. 226 His Land to bis eldeſt Son, () paying to his Daughter, and 
in rue to each of his other Sons 40 l. within two Years after hb 


«78. O Kn. Death, the Deviſor made a . V according to the Cv 
247 23. 


Co. li. b. the Death of his Sen; for chen the Means which he ha 


wo * * 
* * * 9 


Beg Asrok'r Caſe. PART 
Court. And ſo it was concluded by the Plain, 
tiffs Council, That far all theſe Cauſes Judgment ought u 
de given for the Plaintiff, Againſt which it was. argued by 
2 „i Council, and they conceived, the Remain 
der veſted in Hugh preſently, by the Deach at. the Dev isa 
And by his Death, without Idue, the Land did deſcend. u 
Philip his Brother, wha tleaſed to the Defendant. For it m 
faid, That in this Caſe, although Hyzh died before his ful 
Age, yet the Intereſt and Term of the Executors did og 


l AF * / " P * * | [ : I "I aha ” if we » 
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dered; and when he de 
viſeth his Lands to his Executors, till Hugh his Son ful 
come to his full Age for Payment of his Debts, and to per 
form his Will, it is to be intended he. hath computed (ö) 
That the Profits to be taken of bis Lands by his Executan 
during the. Minority of his Son (which was for the Spated 
- - "Twelve Years) would ſuffice to pay his Debrs, and perfom 
his Will, and that he did not intend it ſhould determine 


186. preſcribed to ſatisfie his Debts, and perform his Wil, 


ſion ſhall u. 


erformance of Wills (according ta the Lutent 


Copyholder in Fee. of Land diſcendible in bv 


ſtom of rhe Mannor, to the Uſe of his Will, and died, dle 


4 
< 
r 
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Parr HI. BoraSTON's Caſe. 
eldeſt So is admitted, and dorh not pay the 
two Years, the youngeſt Son now Nei, | 
the Land, and ic was adjudged that his Enery was 
And in that Caſe two Points were teſol ven. 
1. Although the yearly Profits of the, Lands for 
Years; exceed the Money to be paid to bis Sons 
Daughter, yet the eldeſt Son had a Fee- ſimple; to: 
compence and Contideration, although it be not to 
los of cho Land, in Caſe of 2 Will, doth make is 
ſtruQion 4 Fee-ſumple: And in the Books of ( 
Efates Br. 78. & 29 H. 8. Teftements 18. 22 Eliz. 
(+) no mention is made of the Value of the Land, 88 
than in the Caſe of Bargain and dale of Land in 4 E. 6. E Hi. i 
fate. 78. yet the Fee-ſimple of the Uſe ſhall paſ® | 

2. It v 


* 
=- 
; 
- 


) 4 


Word (paying) makes @ Condition ; yet in that Caſe 

Law would conſtrue this unapt Word (paying) to a Limita- 
tion, for if it ſhould de a Condition, then it would deſcend 
on the eldeſt Son, and then it would be at his Pleaſure whether 
his Brothers or Siſter ſhould be paid or not; and therefore 
it was adjudged, That in that Caſe the Law would conſtrue 


rough Engliſh might ta Sn 
much as if he had made the Deviſe of the Land to his eldeſt Cart. 3 x73. 
Son, till he ſhall make Default of Payment, Cc. and ſo the Sg. Jac. — * 


well reſol ved. Upon which it was concl in the Caſe at 295; 333. 928. 
Bar by the Defendant's Council, That the Executors had a Noy 5. Onca 
good (e) Term for Twelve Years, which was not determi- }32: Powe 
ned by the Death of Hagb Boraſton, which was granted by : Leon. 8 
the whole Court. And the general Rule put by the Council ( der 5. 
of the other Side was well agreed, That the Remainder L. 2 Leom. 
qught to commence in Poſſeſſion, when the (F) particular ge . Rer. 


Eftate ends, as well in Wills as in Grants, and there cannot Ce) Con 
10. 


dos» 


by the Death of High eee the Remainder did begin in 11 * 336Þ. 


tainty, it was ſaid, That the Caſe at Bar is no other in Ef- A 1 
lect, but that a Man deviſes his Lands to his Executors (for > And. 37 4 
the Payment of his Debts) unti/ ( his Son — or ſhould Os 
have come 10 bis Age of Twenty one Tears, the Remainder to Dams 139. 

his Son in Fee ; foraltho' theſe are Adv. of Time, when, &c. ( wie 
and then, c. yet they do not amount to make any thing pre- OB. Moor 
cede the ſettling of the Remainder, no more than in the com- nk © # 
mon Caſe. (i) A Man Teaſes Land for Life or Years, and (5) 16 Cos b5-b. 
after the Deceaſe of the Leſſee, or the Term ended, the <> a 
Remainder to another, yet it ſhall remain preſently ; for - 2 
vhen theſe Adverbs refer to a Thing, which muſt of Neceſſity 


happen, - 


Br, 
4d. 
as reſolved, Although in the Caſe of a Will this e 


Poſſeſſion (g) at the End of the Term. And as to the Incer- a. Flowd. 1. * 


oy 


Doubt in 14 Eliz. Dyer 317. (d) moved by Aantegod, is 425- Cro. Eli” 


be a mean Time between them, but that doth not concern & Ge. 
the Caſe at Bar, for here, inaſmuch as the Term did not end 125 bn... 


it for a (e) Limitation, of which the youngeſt Son in Bo. () 8 _— 
ke Advantage, and to amount to as Nod. 24. 


- 


3 
i Gife of « With all one, 
_ theſe” Adverbs (Then a 
7 . Time, when 
eee 
I, and 


2 


* Thomas © Farfir; and 
Þ he Ser! on A "Them: We tiff, and 1 
eich the 8 note in — Declaration it 
N not a that the Huſbandz and Wives made —— 


by "Deed, and no Exception was t taken to 
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Falch 29 Eliz. Pris "i 
Walker — Harris in 1 * ",— I 
{Kings Bench. | —_—— 


e 
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'W A Irr- Caſe. : * 
” THE Caſe wis in Effea ; Waller leaſed” certain Lands ther > ite | * 
4 to Herris for Years, the 'Liſlee 2 all his Intereſt EL A \.. 
"io anotbers Welker tan Adion of — Harris Be. ine? 334 
vr Rent behind, after the Aſſignment, and whether che 9 
ThE tion were or not, 1 And it 1 
* objected againſt the Adion, that the Land was Debtorr,ĩ 
nd northe Perſon, but in reſpect of the Land; and a Di. 
4 erence was taken between a perſonal and a real Concra, for Co | 85 * 


Man lets a Stock of Cattle or other Goods for Years, el 
endting Rent at ſeveral Days, he ſhall D 4» 
x Deb ll all the Days be incurred So if a Man makes an 1 Nel. Repo. _ © 4. 

or other (e) Contract to pay ſeveral Sums at ſeve- FN; 7 8 I 
12 he ſhall not have an Action of Debt till all the 2; R 3 * 2 
days are paſt. But in the Caſe of a Leaſe for Years, which 509: 153: & » 1 
a real Contract, the Leſſor ſhall have an Action of Debt Mos He 


ter every Pay, as appears by 45 F. 3. 8. 2 F. 4. 1 l. which e 
8 wes chat dhe Leſſee Is not charged in reſpe& of any bl * 


i] 


* 
WW 


onal Contract, but in reſpet of Reality. And there ore, N Sn pbT 1 15 | 
then the Leſſee aſſigns over all his Intereſt, alt the Reality ff f. S. oj 


which always follows the Land, is gone. Alſo, if a Man dt ro. Jac . "u& 2 
ells Goods or Money to be paid ar ſeveral Days, in ſuch Cry. dd 
de, although the "Goods be — by one who hach Right; — 1 3 
fore the „Jet: the Seller ſhall havean Action of Debt i in Oer en 
eſpet of the Contract: But if a. Man makes a Leaſe for , 1 en 
| ears rendring Rent, if before the Day incurred the Land pre. 2 lab. 7. 
ec) evicted by Title Paramou ß the Leſſor ſhall not GW) Cre. Rea 
Wave an Action bf Debt in reſpe& of the Contract, becauſe 10 Co. Fe * 
t is a real Contract, and follows the Eſtate of the Land, 970% 5th 
mw Rent uſes out of the * and the Perſon 18 yy Roll 255. 
* $I 
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9 by: theDebio{bucin reſpe&t of the Land, if the Lelkee grany 
. over all his Farce the the Leſſor may * an Action of Deb 
. the Aſſignee, with whom there was no Contract hy 


Bot forafmuch as the Rent ines out of Land, the 
1 Land, and is privy in 
27a) co. Lit. tor in oe, ig RA Land: So if a (4) Man leaſes thre 


is Deb 

er Acres, fone 2 and the e Leder le the Leſſee pf one 

) Cro. Eliz. Acre, he ſhall have an Action of Debt for no Part, (b) bu 

ek 2g. if the Leffor recovers Part in an Action of Waſte, or enden 

> If. 36. into Fart for a Forfeiture, or by Surrender, or by 

Condition for Entry into Part, or if Part of the Land be 

. evicted by Title Paramount, inaH thoſe Caſes the Rent re. 

7 " © ſerved on the Leaſe for Yeats, which is à Rent Service, 

A ſhall be apportioned. Ergo, the Contract follows the Land 

. for otherwiſe the Leſſor might in all thoſe (Caſes have an 

Aion of Debt for the whole Rent in reſpect of the Con. 

5 tract, as he ſhall have on a Sale of. Goods ; for which Mat 

© Cork 0944 ter ſee (e) 20 H. 6. 23. 4. (d) 9 E. 4. I. « 21 E. 4. 29. 4. l. 

| FEES which Book is to be Intended of a lawful Entry, as fora 
ws Con- Forfeiture, ors by Surrender, and not of a tortious En 

= — en. 1 6. 7 E. 4 Tit. 4 Apporcionment, By. 26. 25H. 8. $6, 

. 5 E. L bo 30 H. 8. orcronment, Br. 7. 3 H. 7. 17. Andi 

Sell. all the Bocks are well reconciled, So it appears, that alcho iq 

1 Gen Lenſe for Years there's 4 Contiv between the L 

© SN ſor and Leſſee, yet that Contract is annexed to an Eſtate, aul 

ES. follows the Land. So on che other if che Lefforgram 


„ 


rr - < 
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1 ovet his Reverſ. now the Contr. runnetſ with the Eſtate, an 
ttterefore the Grantor ſhall not have any Action of Debt fo 
* þ 4 ; . RNentdue after his Aſſignment, but the Grantee ſhall hart 


_ br, for the Privity of the Conte, foll6ws rhe Eſtate of tht 
Land, and is not annexed to the Perſon, but in reſpedt d 

* : 4346: the Eſtate: As where there be divets (7) Parceners of at 
3 Advowſon, the eldeſt hath OE to make the firſt Pr 

| ſentment, but it is not in reſpect of her Perſon only, but a8 
| 2 1) Br. Quare Br. is annexed to her Eſtate. For as 2 2 5. 10. b. it is agreed 
* - eral Lets her Huſband, who is Tenant by ourteſy, ſhall haveit! 
Kal Ef. So if one Coparcener hath a Rent gtanted — for (2) Ouch 
5 n of Partition, ſhe may diſtrain For 3 it of common Right, 
eb. f. K B. without any Words of Diſtreſs, and jb ſhall her Granted 
e 1 for it was not annexed to her Perſon only, but to the Eſtate 
150 alſo, as it is held in 21 H. 6. ti. So the Grantee of a Reverli 

: 3. and the Bord by Eſcheat ſhall have an Action of Debt for the 
oe Rent, as it is held in (bY 5 H. 7. 18. b. for the Contr. is inc 
OO Fix Der. dent ro the Eftate : And it was (5) ſaid, That it was held bf 


101. Br. Der. 1 


ee Sir Ro. Cdtlin, late Chief Juſtice, that the Leſſee ſhall noth 
FR 4. 266. charged for Rent due after the Aſi igament. But on great 


* Popht 320. Deliberation and Conference with others, it was zdjudgedd by 
2 


= Le it Wray, L. C. J. Sie Tho. Gawdie, and the whole Court of Ki 
. R. Thar the T Action wohld lis. And firſt for the ppi ehem 
=P? *of the true Reaſ. of this Cafe, and of all the other Cu 
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bar m Wanna Caſe. 


e G dhe Lan al- 
ways and in all Caſes, is conſonant to itleli) It is ta be | ww 

known, that as 20,_the Mattez now ip Queſtion, there. ane \* 
yizee Manner of Cap. hom —_— Bae in. in, Refpet fc.) tir. Sed. 4 


bſtate 00] Strat anly, aud Frivi.4+ oo. Lit 
te and together: Privacy of 7. RD Cn RG 


* 


* EA ex his (b) Rewer d. : Jones 3 
ly ;- a8: if the r ex ond: » Jones 3%. 
ihe Reverſion eſcheat) the Grantee (or: the: Int. Jig. 88 
2 Eſcheat) 2 A noon Lebe Cres Car. ip 
tween the Leſſor and the 
was. made between them. aids per- | 
ſonal Privity, and extends only . - Perfon of the Leſſar [ 
ee e —— by 
* de over tereſt, nat wi in ©) cro. 
rivy of Contract remained between 2. * 7 
re ah the Painity 0 of Eſtate he removed by the AQ of the | * 
. imſalf, and the Reaſon thereof is, 8 
Finſt,, Becauſe the Leſſee himſe f ſhall not pucvent by: his 
dun 8 1 hath —_— _* 
his own Contra t when. the Leſſor grants over his (d) iN. S 
Reverſion, _ againſt his own, Grant, he. cannot have 27 25, 
Remedy, becauſe 5 hath. granted the Reverſion to another, LS 
Pe ger 1 
N may grant to a poor 1 
who ſhall not be able to manure the 2 and who, wi 
br Need or for Malice, ſuffer the Land to lie freſh, 3 79 
the. Leſſor will be without Remedy either by Diſtreſs or by 
ion of Debt, which would be inconvenient; and in Effeck 
oncern- every. Man; . (for, tor the moſt Part, every: Man is 
lic ora Leſſte) and ! theſe two Reaſons, all the Gakie 


of Entry by Wron penſion and Apportionmeut- - 
ff Rent are anſwer d: For in. ſuch Caſes either it is the AG 4 
f the Leſſor himſelf, onthe & of a 8 > and in none 7 


df the ſaid Caſes the ſole Act of the te himſelk ſhall 
prevent the Leſſor of his Remedy, r in ſuch lncon- 
eniepce as hath been ſaid. 
The third. Privity. is of Contract and Eſtate together, as 
detween the Lefſor and the Leſſee himſelf; And Wray Ch. 
uſt. and Sir Tho, Gemdy ſaid, That as he ho is 4 Baſtard 
rn hath no Couſin, ſo every Caſe imports Suſpicion of its 
Legitimation, unleſs it has another Caſe, which: ſhall be as 
0 r man, to ſupport and prove it. And therefore ic 
as igreed by ine whole Co that, if there be Lord and 
Lenant, and the Tenant makes a Feoffmem in Fee, in this Caſe 4 
nxt them for the Ce.) Arcearages due as before the. 2 Rok Re 
eoffment as after, till Notice, Tt. it is only Privity — 
Wawry, and not any Privity in Eſtate, or in Tenure, which: . ; 
Wy. ſhall not go with the Eftate, and yet it is more in the 
ality than the Caſe at Bar, 4 fortiori in the Caſe at Bar, _ DE 
Pen the Leſſee aſſigns his Int. yet Privity of Contract betw. (4) ra, c. "8 
ie Leſſor and Leſſee, as to the — of (1 Debt remains. 334 | 
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A. 3 | 95 N * als 
Paar il. Wars Caſe 24 
and enrolled according to the Stat. bargains aud ſells the Re- Poph» 235 + 
yerl. toanother that the Bargainee ſhalfnor have an Aion 1 

T the Leſſee, for there is no Priv 


1222 i Sd g * 4>L 
ai * 8 
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that after the Ailgnm't. 


hisIn that an Action of Debt doth not lie againſt him Co. Egf. ld . 
for Rent due after the Aſſignment. r 8. 
2. If the Leſſee for Years aſſigns over his Intereſt, and! Sand: 304 | 


his Death; for, by the Death of the Leſſee 


was ſuch : A. leaſed to C. 3 Acres of Land for Years rendring 394 277- 
Rent, the ſaid C. aſſign d all his Eftate in one Acre to ano-—ꝛ 
ther, A. ſuffer'd a com. Rec'ry to the Uſe of B. in Fee, who 
broutzht an Afton of Debt againſt the firſt Leſſee, and it was 
djudg'd by Popham, C. J. and the whole Court, that the 
Abion did lie; for in as much as the Leſſee had nd 
his Intereſt but in Part, and remained poſſeſs d of the Re- 
ſidue, that not only the Leſſor, but alſo his Aſſignee, or 
he who claimeth under him ſhall have an Action of (c) ce Cre. Car: 
Debt for the whole Rent againſt the Leſſee, for there was 
not- Privity of Contract only, but alſo Privity in Eſtate and 
Contract together, and therefore the Adtion in this Caſe 
ſhall go with the Eftare ; As at Com, Law, if before the Stat. 
bt (d) Quia emplores terrarum the Tenant had made a F 
menc in Fee of Part of the Tenancy, there was not any } Int. Jog, cor. 
Apportionment, but the Lord, or his Grantee, ſhould ayow 
on the Feoffor for as much as he remained Tenant in 
Reſpet of rhe Reſidue : But if he had made a Feoffment 
of the whole, then the Grantee of the Lord ſhould not avow 
on him, as it hath been ſaid before: See 22 A. 52. 24 H. &. 
. 32 H. 8. Br. Accept. for this Matter. And Popham, C. J. 
u this Caſe ſaid, That in Caſe when Rent reſerv'd on a * 
Leaſe for Years ſhall be (e) apportioned, if in an Action of (+) anf. gt 
Debt the Leſſor demands more uam oportet ; yet on. Nihil * Brownl. 186, 
het the Leſſor ſhall recover as much as ſhall be apportion d s Yelv. 114. 
and aſſeſſed by the Jury, and ſhall be barred for the Reſidue. Srcow & Tur 
And Poſch, 41 Eli. Rot. 2485. in the Com. Pleas, (F) Samuel H) Moor. 600. | 
Marrow brought an Action of Debt againſt Fr. Turpin, and 2 Anderk x33- 
Wikrpin, Adminiſt of George Twpin, and declar'd on a De- Cro. EL. 
miſe made by the Pl. by Deed indent. of certain Land to the Lach: 260, 261, 
Inteſtate for Years rendring Rent, and for Rent behind after as. | 
the Death of the Inteſtate, the Action was brought; The 


Defeudancs plealed, That before the Rent behind, one 


ur bet n 
agreed by Pepham ©: oftice, x l 


ee for Years oyer 266. Swind. 329. 


dies, the Executor ſhall not be ed for 8 flog ayer Latch. 260, 261. 
the perſonal gap ae N 
Privity of Contract, as to the Action of the Debt in both 117. e a 
Caſes, was determined. And Mich. 40 & 41 Eliz. between ag. nes 
(b) George Brome, Eſq; Pl. and Hore Def. the Caſe, in Effect, Cg KL 63 *. 


ca- ee pl. 4. 


1 Rol. 237. 1 Syd. 
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R rin“, Caſt. . 


| the Rene wax due which'is now 
_ Phintiff did demur. And it 25 


U 
5 N 2 r (ad) e the Rent of the Af- 
% — — d dw his Eled ion, and fhall not have 
== a Aion againft the Leſſee for Rent due after 
Sy mnt Afﬀignment, no more than if the (e) Lord once accept 
vr re bo Rent of the Fevfite, he ſhall not avow on the Feoffor: 
Fo ore 8 
Books: 
of Opi CW, Vide 5 on 17 
which agree e Ju 
Se os 8 212 Bye, 247 ck 

Ys mow well reels. | 
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Mich. 3 3 3 & 34 Eliz. 
In the: Kings Back. 


— — . 
Borten and Bakr. 5 caſe. 

after 
T3 N a an Attion.of Treſſ brought ohn 2 againſt . "a 
2 Thimas Baker and Tias; Delmes oghe by Jobs 2 Feel. 4 pn „ 
1 0 in 43 ꝗ— of n of Thoby, in the 15 'of 252 A k. 

| ave a ſpecial Verdict ta: 
fore a Pech e Barners ſeiſed 194 of the Manor of Hynton, — — 
LA | 1 8 of Glanceſter, had Iſſue Malliam his eldeſt Son, ** >: 


bones and Leone Barners; and that William, the Son, 


„the Father, in i Conſideration of the ſaid Marriage, and 


Robert Rocheſter, Kar, and others, to the 
Williew the Son and Hlizabeth his Wife, 
d th e in. of their two Bodies begotten; And afterwards 
l the F ather ot hy ag Reyerfion of Hynton 
ended to Wills 


mor of Hynton 
ſe of the 2 


of Baler, one of the Defendants; And a 
ards William the Son, by his laſt Will in Writing deviſed, 


Ways, that if the ſaid Elizabeth ſhould take herſelf to any 


© 1 Maney of 

to che Heirs Miles. of his Bp&, the 
EE Heirs Males of the Body of the aid William the 
„ the Remainder to Thomas his Brother for Life, the Re- 
under to Ns eldeſt OY in oy Cc. the Remainder 


% 


wh Fliz. Eden ; and afterwards 2.& 3 Phil, & Mar. Wil. 
r 4 Pointure for the ſaid Elizabeth, did enfeoff of the ſaid 


lat Elizabeth his Wife ſhould have and hold during her 
ife the Manor of Thoby, in Conſideration of her Joihture 
d Dower i in all his other Manors and Lands; rovided 


mer Jointure of any Lands of William the Son, that then 
10 Will of che Manor of Tboly, as to the ſaid Elizabeth, 
be void: 2 14 3 Death. of the ſaid Elizabeth, 
ſhould remain 0 Thomas his Son, 
Remainder 


and that William the Son 


x8 alſo ſeiled of the Manor of Thoby, (whereof the Place 
| a is parcel) and of certain 1 25 in Fbbing in the 


a 1 of 1 5 in Fee, and had Iſſue Themes. 2 


to 


* 
* 


OS 
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Burr gu BAKER Caſe. PART IN 
- to Leonard Barners, and to the Heirs Males of his Boch 
” the Remainder to Richard Barners in Fail, the Remainder 
to the Right Heirs of William Barners the Son. And thy 


William the Son ſd as aforeſaid ſeiſed of all the Premiſſe, 

died thereof ſeiſed ; and that the Manors of Thoby and Hy. 

ton were held of the Queen in Capite by Knights Service 

and that after the Death of William the Son, his Wife by 

Word in Pais did wave her Eſtate in Hynton, and agreed ty 

the Manor of Tboby and entred into it; And that the Mangr 

of Hynton and the Lands in Fobbing were an entire thir{ 

Part of all the Lands and Tenements whereof Willa the 

Son died ſeiſed. And that Thomas the Son of William the 

Fon, and Thomas the Son of the Father, were dead without 

Idae,' by which Leonard entred into the Manor of -'Thoby, and 

took to Wife Mary Gedges and died, Anthony his Son aflign 

ed the ſaid Manor of Thoby to the ſaid Mary for her Dower, 

now the Wife of Butler the Plaintiff And that Thong 

Delves, one of the Defendants, by the Command of Bala, 

- - .” the other of the Defendants, entred, &c. And if the Enty 
ok the ſaid Delves were lawful is rhe Doubt; and the Cal 
in Effect is ſuch: William ſeiſed of Thoby and Fbbing, and 
William and Elizabeth his Wife ſeiſed of Hynton, to then 
and to the Heirs of their two Bodies 1 1 by Eftat 
made to them, during the Coverture, for the Jointure of the 
Wife, the Reverſion to William in Fee, Thoby amounting to 


the Value of two Parts, and Fobbing and Hynton to a fil 
third Fart. Theby and Hynton are held in Capite ; Willum, 
by his Will, deviſed in Writing Thoby to his Wife for he 


* Life, on Condition that ſhe thould not take her forme 

| . with divers Remainders over, and died; The 
ife in Pais refuſed her former Jointure in Hymon. If the 
Will be good for the whole of Thoby, or but for Part. And 
two Queſtions were moved in this Caſe: 1. If the Rv 
| fuſal in Pais ſhould deveſt the Eſtate Tail which was veſted in 
„the Wife? 2. Admitting the Refuſal in Pair ſhould deveſt it 
5 | if the Refuſal ſhould have ſuch Relation that the Will ſhould 
c nE. B. ear. be good for the whole Manor of Thoby by the Stat's of (4) 3 
4. 11 En. 34 H. G. or ſhould be void for Part? And this Caſe wn 
Ap. r Co. Lit. argu d in the Ks B. by Egerton, the Q's Sollicit. and Thom 
* Buckley for the Pl. and by FPopbam, the Qs Attor. and Ole ft 
3 the Def. And afterwards Mich. 33 C34 Elia. the Caſe ws 
C6) Poph. 88. w__ ee Court, (b) and Fenner and Clenchargu'd forth 
or 254 Pl. and ray C. J. and Gawdy for the Def. And afterward 
the ſame Term, the Caſe was argu'd by the Counſel on bot 

Sides in the Excheq, Chamb. before all the Juſtices of En 

and Wray Ch. Juſt. told me, that Anderſon Ch. Juſt. of 
Common Pleas, and Manwood Chief Baron did agree vi 

him ; And afreryagds Way Ch. Juft the laft Day of Ed 
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Part III. BurkzR and Baker's Caſts. 26 
Term, 34 Elis. died, who was a moſt reverend Judge, of pro- 
wledge, accompanied with a read 


* 


found and judicial | 
and fingular Capacity, grave and ſenſible Elocution, and 
"WE continual and admirable Patience; and Sir Jobn Popham, . 
. the Queens late Attorney General, did ſucceed him. And 
* afterwards, in Michacimas Term 34 & 35 Eliz. Sir Roger 
1 Manwood Chief Baron died, who was alſo a reverend Judge 


of great and excellent Knowledge in the Law, and ac- 
companied with a ready Invention and good Elocution ; 
and Sir William Periam, Knight, late one of the Juſtices of 
the Common Pleas, ſucceeded him. And afterwards the 
Caſe was oftentimes . as well in the Exchequer- 
Chamber as at Serjeants-Inn, Before all the Juſtices of Eng- 
land and Barons of the Exchequer ; and after many Con- 
ferences between themſelves, Judgment was order d to be 
entred for the Defendant, which. was done in the K's Bench 
accordingly ; and in this Caſe divers Points were reſolved. 

Firſt, That at the Common Law, it Lands be giyen to a: 
Hulband and Wife in Tail, or in Fee, and the Huſband 
dies, there the Wife cannot deveſt the Freehold out of her 
by any verbal Waver or Diſagreement in Pais." As if before 
any Entry made by her, ſhe faith that ſhe utterly waves 
and diſagrees to the ſaid Eſtate, and will never take or ac- 
cept thereof; yet the Freehold remains in her, and ſhe may 
enter when ſhe pleaſes : So if before her Entry, ſhe reciting 
her Eſtate, had ſaid by Word in Pais that ſhe doth aſſent 
and agree to the ſaid Eſtate, or as much, yet ſhe might af- 
terwards wave it in a Court of Record; for a verbal Aſſent 
The and Agreement in Pais as it was held by divers in ſuch 

Gaſe is not of any Effect in Law, for the Law doth more 


SES ES RBERSSRATERESSSEAS 


Y teſpect an Act without Words, than Words without an 
bee, and therefore if ſhe enters into the Land and takes 


40 the Profits, although ſhe ſaith nothing, it is a good Agree- 
ment in Law, for the Law doth reſpect Deeds; but Words 

without an Act are not in this Caſe regarded in Law, as it TP > 
Þ adjudg'd in M. 34 E. 1. Avowry 232. That if a Man | 4 
takes a Diſtreſs for one Thing, yet when he comes into Aa | 
Court of Record, he may avow. for what Thing he pleaſes, 
4 multo Jer: when 2 Freehold is veſted in him it cannot poph. 8g. 1 AM 
be deveſted by bare Word in Pais, and therewith agrees 17 E. bl. # 400. 5. b. 
1g 17 Aſſ. where the Huſband aliened his Land, and took 

an Eſtate to him and his Wife in Tail, the Huſband died, 
the Lord of whom the Land was held, by Knights Service, Z 
luppoſing the Huſb. died ſole ſeiſed, by Word aſſigned Dower 4A 
to the Wife, which the accepted, yet it was adjudg'd that 
is Refuſal of the Eftate o * and * 
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Byrrzx andBakER's Caſe, PART Ill. 

* e in * ſhould not ders he Freehold gut of 
Il . +. Toint= her. Alſo in 13 K. 2. forat-tenan e Cale was, A Charter 

| p3 8 Kr bo ſo in 13; Jon 97 5 

| _ 


eoffment was made to four, and . deliver d to 
Three in the Name of all; and after the Keiſin was given, 
the Fourth came and {gw the Deed, and ſaid by Word that 

he would have nothing in the Land nor agree to the Deed, 

but difagree : and it was adjudg'd that this Diſagreement by 
Word in Pais ſhould not deyeſt the Freehold out of him, 
And Thorpe in 33 E. 3, tit. Diſclaner ſaith, that in ſuch Caſe 

. the Tenancy 408 remain in all till Diſagreement in a Court 
of Record. Another Reaſon was. alledged, That a Free. 
5 hold thould not ſa eaſily de deveſted by bare Word in Pi, 
* þ to the End that the Tere to the Precipe ſhould be the 
= better known; But as an AR in Pais may amount to an 
Agreement, ſo an Act in Pgis may amountgto a Diſagreem't, 

* but that is always of one ſame Thing: As if Lord and le- 
nmnant be, and the Tenant by Deed doth enfeoff the Lord 

- and a Stranger, and makes Livery to the Stranger in the 
ame of both; in this Caſe, if the Lord, by Word, dif. 

agree to the Eſtate, it is nothing worth; and on the other 

Sick, ik he enters into the Land generally, and takes the 
Profits, this Act will amount te an Agreement to the Feoff- 
ment; but if he enters into. the Land, and diſtrains for his 

Seignioxy, this Ad amounts to a Diſagreement to the Feoff 

ment, and will deveſt the Freehold ont of him, and there- 

W3 Leon: 37%- with agrecs 10 E. 4. 12,(b) by all the-Juſtices: And yet in 
ment 23- - ſome Caſe a Claim by Word. will direct an Entry to be an 
"v Agreement to one Eſtate, and a Diſagreement to another, 
. As if Lands be given to Huſbagd and Wife in Tail; an 
(©) 28.8... after the Stat. of (c) 32 H. 8, the (d) Huſband aliens the 
' Cd)Dyer 33. Land to the Uſe of him and his Heirs, and afterwards de- 
vet cp: viſes it to bis Wife for Life and 25 the Wife enters, 

| Co: Li. 355 a. claiming by Word, the Eſtate for Life, this is a good Dif 
Hob. 71 Cre agreement to the Eſtate of Inheritance, and a good Agret- 


P - > Su-_teco'y7 rs:(e vm» mom a; rebate e Es II 


2. Brown. 140. row, to the Eſtate far Life, and therewith agrees 18 Ela. 
Fogg Ber 351. b. for there is not any Doubt of the Tenant 1 7 
3 Rolis Rep. 36 the Frecipe, and the Act and the Words work together g 
| $5 But if the Wife, before her Entry, agrees by Word 0 C 
1 7 7 | one Fate, an diſa 55 to the other, 444 nothing mw ; 
. ; But it A. makes an Obligation to B. an ivers it to C. 00 N 
| a - the Uſeof B. this is che Dees of A. preſently: But if 6 a 
| offers it to R. there B. may refuſe it in 4ais, and thereby the * 
5 Obligation will loſe its Forge, (but perhaps in ſuch Caſe A. * 
„ in an Action brought on this Obligation cannot plead 2 . 
8 Gy ot fe Q becauſe it was once his Deed) and therewith WF « 


en. 199.41, grees Hill. I Eliz.Rot. 442. in Tawe's ( avg tb by Ser 


ö a Bendloes, and by the L. Dyer, Hill. 1 Eliz, 167. ſame Lay 


C. Ent. 145. ok a Gift of Goods and Chattels, if the Deed be deliver d to the 


C1 e. a. Uſe of the Donee, (g.) the Goods and Chattels are in ada 
* , _ pre ent 


ot 4 Lad _ 


Parr III. BUTLER andBakxeR's Caſe, 
preſently, before Notice or Agreement; but the Donee may 
make Refulal i» Fan, and by that the Property and Intereſt 
will be deveſted, and ſuch Diſagreement need not to be in 
a Court of Record. Note, Reader, By this Reſolution you - 
will not be drawn, to Error by certain Opinions deliver'd By 
the Way without Premeditation, in 7 E. 4. 7. 4. b. & 19. b. 8 E. 
429.4. H. 7. 13. (4) 39 H. 6. 44. b. and other Books abitey. (4) me 
Secondly, it was reſolv'd, That tho' the Eſtate is created by e 
Limitation of Uſe, by Limitation made after the Stat. of 27 3+ Br-tairs 80. 
H. 8. which Stat, hath transferred the Uſe into Poſſeſſion, for 
ſo is the uſual Pleading de vfbns in Aalener transferendis, | 
and altho an ( Uſe might have been waved by Word in (0s Co. 
Fri before the ſaid Stat. yet now the Stat. doth incorporate * 3. 
the Uſe and Poſſeſſion of the Land, and hath coupled them 
together with an indiſſoluble Con junction, and therefore 
no more than an Eſtate created by Feoffment, Gift, or Grant 
can be waved in Pajs, no mort can ſuch Eſtate created by 
Limitation of Uſe ; which Matter, on theſe Words of the 
faid AR, (in ſuch Manner, Form, and Condition) is well | 
and at large explain'd and reſolv'd in (c) Dillon 2nd Frein's (-) n 
Caſe, and in (d) Corbet's Caſe : And therefdre it was reſoly d ;og. nk. Cen- 
in this Caſe at Bar, the Refuſal in (e) Pais to have the Mi i 
nor of Hynton, and the Entry and Agreement to the Manor $4, 85. Moorces 
of Thoby was a good Agteement to one, and a Nefuſal to (ort ie 12S 
the other, and thereby the Inheritance was deveſted, and Moor 234. Golds 
that by Force of tlie Stat. of 27 H. 8. cap. 10. ver ſus fine, ..-. 
concerning Jointures of Wives, by which it is provided, That N 
if any Wife ſhall have any, Manors, 8c. unto ber. given, or 
0 after Marriage, = Term of ber Life, &c. that then 


uch Wife over- living her Huſband, ſhall and may at ber L- . 

erty, after the Death of ber ſaid Huſband, refuſe to have, and 

tale the Lands, &c. and to have, demand, and take her Dower, 

any. Thing in ibis Att ie the contrary notwithſtanding. 

which Words, it was unanimouſly agreed by all the Juſtices 

and Barons of the Exchequer, That the Wife might refuſe 

(f) er gente in Pais, and be endow'd by Conſent in Pais, ({ 4 Co 3-2. 

or by Writ of Dower. And therewith agrees (g) Whorewood's Fovde39-r Bey 
Caſe, 38 H. 8. Dyer 61.b. _ INT 2,1. (OT. 
The third Point, and the great Doubt of the Caſe was on ru Pete * 


2 Btanch of the Stat. of (5) 34 & 35.8, of Wills, by which C) co. Lit. 76. * Y 
it is enacted, That the Act of 32 H. 8. of Wills, Shall be c= ,b. pg 


tended, expounded, and taken as hereafter enſueth, that is to 1 Sidert. 36. 


ſay, “ That the King ſhall have and take for his full third | | 
Part of all ſuch Manors, Lands, Cc. whereunto he is or 

* ſhall be entitled by the ſaid former Act, and by this 

« preſent Ad, ſuch Manors, Lands, and Tenements as ſhall 


4 \ «K - +. 
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„ Bortzk % BAKER“ Caſe. PAN r Il. 
| © by any Means deſcend, or come by Deſcent, as well of 
* Eſtate of Inheritance in Fee-tail as Fee-ſimple, or in Feg 

. ce tail only, Cc. immediately after the Death of the ſame 
/ * Deviſor or owner thereof. And that the Will, Cc. ſhall 


ce ftand good and effectual in the Law albeit the ſame Will, 
& c. be had and made of all his Fee-fimple Lands, Cc. or 


of Hynton hath ſuch Relation or Operation in Law, that 
Inow on the Matter, Hynton and Fobbing do deſcend imme. 
diately after the Death of the Deviſor; And it was ſtrongly 
= - objected, that now on the Matter Hynton and Fobbing do de- 
| ſcend immediately after the Death of the Deviſor, within 
"IF the Intention and Meaning of the ſaid Branch of the AR of 
340 35 H. 8. and that for divers Reaſons and Cauſes. 
(. rech. 85: 1. Becauſe this Caſe doth conſiſt on (a) Conſtruction of 
"Anderf. 350. an AR of Parliament, and of a Will or Teſtament, both 
1500-204 which are always conſtrued and expounded according to 
Co. 20. b the Intent and Meaning of the Parties thereto, and not by 
13 any ſtrict or ſtrained Conſtruction. 
2. This Refuſal ſhall have ſuch Relation and Opera tion 
5 in Law, that now on the Matter Hynton immediately de- 
$ ſends, and now 4b initio the Huſband was ſole ſeiſed of the 
Manor of Hynton. And many Caſes were put on the gene- 
8 ral Ground of Relations. But Iwill report thoſe only which 
T I conceive to be moſt material. It was ſaid,” that of a Joint- 
Ander. 35 Eſtate a Woman fhall not be .endow'd : But if ( Lands be 
| given to Huſband and Wife, and the Heirs of the Hu 
| or the Heirs of their two Bogies, or to their Heirs, a1 
_ . afterwards the Huſband dies; now if ſhe- will wave and re- 
3 -« Fuſe the Joint-Eſtate, the Wife may bring her Writ ck 
Dower, and thereby, in Judgment of Law, the Huſband 
ſhall be ſaid ſole ſeiſed 2b initio, for otherwiſe the Wife 
cannot be endowed, and yet in Truth the Huſband and Wife 
were Joint-Tenants during all the Coverture ; but now the 
| Refuſal ſhall have ſuch Relation, that in Judgment of Law 
the Huſband was 4b initio ſole ſeiſed: And therewith agrecs 
\ Leon. »1;, the Book in (c 11 GY tit. Dower 63. where the Caſe was, 
Wha,” Lord and Tenant of a Houſe held by Homage and 105. Rent, 


32 the Tenant enfeoffed W. the Lord granted the Scigniory to 
Huſband and Wife in Tail, M. attorned, the Huſband died, 

| the Seigniory ſurvived to the Wife, and ſhe brought a Writ 
1 ol Dower, in Bar of which the Lord pleaded Acceptance 
= | of Homage, by which it was admitted, that the Writ of 
O Co. Ent. 210 Dower did lie. In an Action of Waſte brought by Nc. (d) 
3 — — Thetford againſt Andrew Thetford, Ea ſch. 28 Eliz. Rol. 122. in 
eon. 204, the Common Pleas, the Plaintiff. counted that J. A. gave to 
* John Thetford and Thomafin his Wife, and to the Heirs of 
their Bodies, (whoſe Heir the Plaintiff is) and that John and 
Thomapne, 3 © 4 Phil. & Mary, made a Demiſe to the on 
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« of the more Part thereof.” And if in this Caſe the Refuſal: 


Pint MI. BuTLER and Baker's Caſs. 
or 21 Years, and that the Donees were dead, and that the 


aſte : The Defendant pleaded quod prædict Johannes &” 
Thmefns non dimiſer, &c. on which they were at Iſſuer 

he Jury found, that the ſaid 7ohn and Thomafine, by their 
Deed indented, made the Leaſe to the Defend. for 21 Years 
vt ſupra; and that John died, and after his Death Thomafine- 
ntred and diſagreed to the ſaid Leaſe ; and whether the 
ue was found for the Plaintiff, for as much as it was found 
hat both made the Leaſe, as the Plaintiff had counted, which 
s the Point of the Iſſue ; or whether it was found for the 


zoreement of the Wife, was the Queſtion 

And after great Conſideration, and many Arguments at 
the Bar and Bench, the Juſtices of the Common Pleas gave 
udgment for the Defendant ; for now by the Diſagreement. 
ff the Wife, in Judgment of Law it was the Leaſe of the 
Huſband only; and yet in Truth, during the Life of the 
Huſband, it was the Leaſe of both, as it appears by 7 H.4. 


where the Caſe was, That W. Whorewood, the King's late At- 
orney- General, being ſeiſed of the Inheritance of Lands 
of the Value of 630 J. in which the Wife was a ſoint- 
Purchaſor with her Huſband of 601. by his laſt Will in 
citing declared, That his Wife ſhould have, during her 
Life, the third Part of all his Lands and Tenements, with 
e ſaid Lands which ſhe had in Jointure, rhe ſaid Part to 
be aſſigned by his Executors, and died, the Wife refuſeck 


that is to ſay, 120/. as a Legacy, and 801. per Ann. as 2 
third Part of the Reſidue 2 Dower : And it was order- 
ed and decreed in the Court of Wards, that ſhe ſhould 
have her Legacy, fcil. the third Part of the whole: by which 


tion ab init io to make the Huſband ſole ſeiſed of the whole, 
or otherwiſe the ſaid Deviſe could not extend to that where- 
of ſhe was jointly ſeiſed. And ſo in the Caſe at Bar, the 
Refuſal of the Wife hath ſuch Relation and Operation in 


leiſed of the Manor of Hynton, and by Conſequence the fame 
Gth deſcend after the Death of the Huſband, and ſo the 
Deviſe of the whole Manor of Thoby good and effectual in 
Luv; for now it is tantamount as if the Uſe had been limi- 
ted only to William, and to his Heirs on the Body of Eliza- 
beth begotten; And where the Statute of 34 H 


Plaintiff was Heir in Tail, and that the Defendant had done 


Defendant by Matter ex pf fatto, that is to ſay, by the Diſ- 


band only, the Iſſue had been found for the Plaintiff : And Area 
the Caſe of 1 H. 8. Dyer 61. b. was ſtrongly urged, 5 5 Lo 


her Jointure and demanded a third Part of the whole Land, - 
It appears, thar the Refuſal of the Wife ſhould have Rela- 


Law, that now on the Matter the Huſband was ab initis ſole 


ſpeaks of, 


28 


/ 


13. in Waft, 3 H. 6. 53. (a) in Waft. 22 H. 6. 24. () But C. Dir Leaſes 'S 
pow by the Diſagreement ſubſequent, and by Relation and Rug Paron and 
Operation of Law, it was 4b initio the Leaſe of the Huſband a. 


only; for if it ab initio had not been the Leaſe of the Huſ- B Made 35. 
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„ BUTLER and BAKER's Caſe. PART Ill. 
2 Deſcent immediately. after the-Deceaſe, 8c. that is true, 
RE. for now upon the Matter the Manor, of Hynton deſcended 
immediately; for now the Impediment, that is ſay, the 

Eſlate of the Wife is remoy'd ab initio; and yet it was ſaid, 

chat this Word (immediately) ſhould not have ſuch a ftrig 

Conſtruction, that it ought to be made in i ſa articulo tem 

orig, but would be farialy'd if it be made in convenient 

ime: As in 18 E. 4. 22. a Man is bound to make an Obl. 

gation immediately, yet he ſhall have convenient Time to 

make, itz. But it was anſwered and reſolv'd, That the faid 

Refuſal in the Caſe at Bar, ſhould not have ſuch Relation 

oer Operation. in Law, that the Deviſe ſhould be good for 
the whole Manor of Thoby, and-that for two — Cauſa; 
...I.. Upon the Reaſon of the Com. Law, and 2. upon the 

5. 7 N 32 & 34 H.8. As to the firſt it was reſolyd, 

— "That Relation is a Fiction of Law, to make a Nullity of 
| Thing 4b initio, (to a certain Intent) which in rei veritas 
| ence, and the rather for Neceſlity, ut res 1421s valeat 
| uam fercat And therefore in the ſaid Caſe of Dower in 
en 27, b. (4) II F. z. to this Intent, that the Wife ſhould have Dowe, 
erk. 2. F. 352. Which it is not poſſible for her to have, unleſs her Refuſal 
on mould have Relation 4b initio ; for this Cauſe, and for Ne. 
55S . _cellity, the Law will make a Nullity of it; but as to any 
ther collateral Intent, the Law will not make any Nulluy 
1 thereof: As if a Man makes a Gift in Tail to Huſband and 
Wife, and afterward grants the Reverfion of the Lands and 
Tenements which the Huſband and Wife hold in Tail, ad 

 " afterwards, the Huſband dies, and the Wife to have her or 

| ower, waves and diſagrees to the Eſtate Tail; Now, as u it 
2 | her, there is a Nullity of the Eſtate ab initio ; and, to ſuch Will -” 
EO Intent, the Law feigns that the Eſtate was made only to Wi th 
| . the Huſband; but as to the Grant of the Reverſion, which Wh th: 
Ba collateral Act, the Refuſal ſhall not have any ſuch Re. be 
| 4 5 . tion, for ſhe, may be endowed, altho that Act ſtand, and Fa 
_*x=© fo no Neceſſity ; and therefore, without Neceſſity, ut . 
3 valeat, the Law will not feign any Nullity ; but in De 
Deſtruclion of a lawful Eſtate veſted, the. Law will never Wi the 
make any Fiction. So in the Caſe at Bar, for the Manor A 

of Hhyinon only, the Law will make ſuch a Fiction; but for BW pal 

. the Manor of. Thoby, which is a collateral Thing, no ſuch WW th 
(5) Godb. zy. Fiction ſhall be made; for (H relatis off fictio juris, & ef i. Wh no! 
Cc.) Antea 27. 2. tents ad unum, and, that was the firſt Reaſon. And as to ( e. 
a 7 Whorewood's Caſe, it was ſaid, that, the Decree was made by 
2 Agreement, as it ap by the ſaid Caſe; and the Scope of Te 
the Caſe. was, that ſhe would have the third Part as a L. Fe. 

cy, and. her Dower alſo; and, by. Agreement, the took Lt 

ny A for the whole: And it doth not appear by the , 

ſaid Caſe, whether the Wife were Joint-Purchaſor for Lit; en. 

in Tail, or i Hee, nor whether any Part of the Lant WW 

Nele held im Copite or by Knights Service. e, 
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par III. BUTLER and BAkKER's Caſe. 29 

The ſecond. Reaſon was, that Relations in many Caſes | 

mall help Acts in Law, asin the Caſe of ( Dower, Oc. but ( co. Las 
fhall never 288 the Parties; that is to ſay, to make? Pe, ee 
vid Ads of the Parties Weed by Relation, or Fiftion, of 50s 

Law; and therefore if a Man enfeofls an Infant, ora Feme - 

covert, and afterwazds- gives or grants or deviſes: the Land. 

or any other Thing out of the Land to another, and af- 

terwards the Infant, or the Huſband diſagrees, that without 

'Queſtion ſhall have Relation between the Parties ab initis, 

to this Intent, chat the Infant or Huſband ſhall not be 

charged in Damages, or receive any Prejndice; but as to the 

void Grant or Deviſe of the Party, it ſhall never make the 

void Grant, Gift, or Dęviſe, good. Alſo if one demiſes 
Land to one by Deed for Life, the Remainder to the King 

in Fee, and the King grants the Remainder over in Fee, 

and afterwards the Deed. is enrolled z in this Caſe the (H rice. row. 
Enrolment ſhall have Relation for Neceſſity, 
is valeat, that the Remainder 44% 4b initio ſhall paſs by : H. 2. Ji. a. 

Fition of Law, for otherwiſe it. would never paſs; and 79> 322; Moor 
therefore, to this Intent only, it ſhall have Relation: Bur Aud. 161. 14 


Wer 
ful to make the Patent (which was void at the Tinte of the 22 2 
Ne- Grant) it ſhall have no Relation. So i a Diſſeiſor Cr. Jac. 525 0 | 


makes a Feoffment in Fee by Deed to A. and B. and makes p 
Livery to A. in the Name of both, and afterwards A. di | 


and in this Caſe B. ro diſcharge himſelf of Damages, may refuſe 
; and WY it, as hath been ſaid, and it ſhall have Relation 4b initia a 
and Wi ts diſcharge him of Damages; but to make any Leafe, Gift, 
bet or Grant, or Deviſe, or any other Ad of the Party good, 
1s it ſhall not have Relation. a . 
ſuch . And it was ſaid, That as Relations ſhall extend only to 
y to Wi the fame Thing, and to one and the ſame Intent, fo they 


ſhall extend only between the ſame 2 and ſhalt never | 
be ſtrain'd'to the Prejudice of a (c) third Perſon who is not JCo.Lir.150.4 
Party, or privy to the faid Act. And therefore if a Man r. Car. 423 
makes a Feoffment of a Manor by Deed, or (d) without (4) 2 Rolls 11. 

Deed, and long Time after the Livery the Te attorn ta 


ever I the Feoffee, in this Caſe the Attornment for oo and 
15 ut res magis valeat ſhall have Relation by Fiction of Law to 
t for 


pals ab initio, for otherwiſe they can 3 And if th | 
lhould. not paſs (e) ab initio by a Fidion of Law, they wool c e)Co-Lit,z10.h 
not be Parcel of the F Intent and Putt. 
poſe of the Feoffment, if they ſhould paſs at N 


c by Limes: But yer this Relation ſhall not charge t 2 
e of WW Tenants — Arrearages in the be, 2 So DIY 
Le« WF Feoffee, upon Condition, grants 2 Rent-charge out of the 
rook WW Land, and afterwards the — brings a Writ of Annui- N 
the , now ab initio it was an Annuity between the Grantor 1 
Lite, end Grantee; but as to the Feoffor, who by the Grant , 
-= wn emitled to enter for the Condition broken, it 1 r 
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I Burr xn and Baxen's Cafe. Parr IN; MP 
I 5 have any Relation to his Prejudice. 80 it is adjudg'd in in 
Fer e. C 30 E. . 17. in a Dum fuit infre etetew again Wn 
herd Spellow, the Tenant ſaid, that his Father was WM 
D 

nc 


1 Rolls 343; 144» Richer, 
noch ſeiſed and died feiſed, and pray d his Age ; the Demandan 
' cC.hyounter- pleaded the Age, becauſe his Father and he him- 
ſelf were jointly enfeo and to the Heirs of the Father: n 
And it was _ d, that he ſhould not have his Age; for Nh 
altho' this Refuſal ſhould have Relation as to himſelf, yer, Wi 
as to the Demandant, who is a Stranger, it ſhould not have Ine 
| Relation to delay his Action, when in Truth he had the | 
Freehold by Purchaſe. Further, it was ſaid, That. no Re- th 
lation ſhall make that tortious which was lawful ; for, as it Ne 
hath been ſaid; Relations are Fictions in Law, which will Ne 
never do Wrong: Upon all which Matter it was concluded, no 
That this Refuſal ſhould have Relation only as to the Manor 
of Hynton, and not as to the Manor of Thoby, and to the In- Nh 
tent only that the Wife ſhould: not be prejudic'd for any hot 
Thing concerning the Manor of Hynton ; and this Relation. Wie 
doth not prejudice the Heir, who is a third Perſon, upon Poi 
.. whom, by the Death of the Deviſor, Part of the Manor cf 
| Thoby did deſcend ; and it will not deveſt that which the fte 
Law by Deſcent had lawfully veſted by the Death of theDe- t 
| viſor in the Manor of Thoby * But as the Will took Effe Wai 
ci) Poſtes 24- 2. at the Time of his Death, it ſhall remain, for (b) one Te. 
200. 61 b. 6 Co. famentum morte con ſummatum eſt, and the Refuſal of the Wife, 
Felten 324. 2 to the Manor of Hynton, cannot make the Deviſe as to the ed, 
third Part of the Manor of Th»by good, which was void . 
when the Deviſe took Effect, ſcil. at the Time of the Death ſe | 
olf the Deviſor. een 
Note, Reader, Not only in this Caſe of Relation, which 6 
is a Fiction of Law, but alſo in all other Fictions of Law, i 
they are to certain Reſpects and Purpoſes, and extend only n 
: to certain Perſons. ' As the Law ſuppoſes, that the Vouchee ll by 
5 is Tenant of the Land, whereas in I ruth he is not, but that Bil 33 
is as to the Demandant himſelf, and to enable him to do a 
* Things as to the Demandant, and which the Demandant mij 
oY do to him; and therefore a Fine levyd by the Vouchee to Ml © 
| the Demandant, or a Fine or Releaſe from the Demandant Wl or 
Cc) Hob. 222. to the (c) Vouchee, is good; but a Fine levy'd by the Vouchee I che 
2C0-%-%. to a Stranger, or a Releaſe made to him by a Stranger is void, 
Lit. Seft. 491. and therewith agrees 7 E. 4. 13. b. So if the Tenant, hanging | 
rr. a Præcipe againſt him, makes a Feoffment as to the Deman- ſuc 
9H-7.26-2. dant, the Law doth ſuppoſe him Tenant of the Land, and In 
2 Holz! cp. 323. he ſhall plead all Pleas which the Tenant of the Land may e 
plead 11 ut in rei e b —— of e . 
| 260.4 AS to all Strangers: So if (d) Donee in Tail makes a Feol- a 
— N Rolls ment in Fee, 15 rei veritate the Donee hath neque jus in dia 
rr neque jis ad rem, and yet the Donor may /extinguilk 
2000. 48. bo or diminiſh his Rent by Releaſe or Confirmation made to 
Jones 2. im; as it is agreed 14 H. 4. 38. 4. b. 1 H. 5. Grams 47 
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erfion to which the Rent is incident, would be deveſt- + Plow-jora 


d out of him by the Feoffment, and by Conſequence he can- M E. 3. l. 


ee, and his Feoffment 
which is his own AR, and by which Wrong is done, 
ot avail him to bar the Donor of his Rent, for a Man ſhall Co. Lit. 76. a. b. 
ever take Benefit of his own Wrong, and that is (as to this 7** 


pon Point) as it ſeems to me the better Opinion of the Books, 
to the Statutes of 32 & 34 H. 8. it was reſolved, That 
the ter the Starute of 27 H. 8. and before the Statute of 32 H. 


the Mannor of Thoby was not de viſeable; and becauſe the 


feat aid William Barners the Deviſor had not followed the Power 
Te. d Authority (which the Statute ol 32 H. 8. and the Sta- 
"ife, Nate of 34 H. 8. which explains it) gave him, it was reſol- 
the ed, That the Will was void for Part of the Mannor of Tho- 
rod WW. And that was collected · on four Parts of the ſaid A 


he Effect of which I have abridged as follows. 1 
The firſt Branch of the Act of 34 H. 8. 
21. That all and every Perſon, having a ſole Eſtate in Fee- The firſt Brandy 


ut any Mannors holden in chief, Cc. ſhall have full 1 = 
nly WK andirge Liberty, Power and Authority, to give or diſpoſe, 

hee dy bis laſt Will in Writing, as muchas in Kim of Right, 

chat s much of, Cc, as ſhall amount to the full and clear year- 

o al i !y Value of two Parts in three Parts to be divided. 

may : The ſecond Branch. en | 

e “ 2- The ſame Diviſion to be ſet out by the Deviſor, Owner, 3 
dam er in default thereof, by Commiſſion to be granted out of | 


the Court of Wards 
. | Due Thir# Branch. 1 4% . 

* And that the King ſhall take for his full third Part, The 3. Branch. 
ſuch Mannors, Cc. of Eftate of Inheritance, as well in Fee- 
Tail as in F ee-ſimple, as ſhal} deſcend, or come by Deſcent, 


may Wi ©. immediately after the Death of ſuch Deviſor. 

and | Tbe fourth Branch. | "2 
eoſt- WF © 4 And in Caſe the Mannors, Cc. which ſhall imme- ue + 2m 
n, Gitely after his Death deſcend, &c. ſhall not extend to the | 
viſh Wil Value of a full 3d Part, the K. may take, &c. to make up, Fr. 
e u And on theſe four Parts it was concluded for divers notable 


Reaſons, 4 
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BUTLER hd BAKER's Caſe. Parr Il 
- Reaſons, that the Deviſor had not Power to deviſe th 
whole Mannor of | Thoky by Force. of the ſaid Statutg, 
And to this Purpoſe four Reaſons. were collected on the fa 
firſt Branch. Heme Dates vt 
Firſt, on this Word (having) and therefore if it beaſke 
Qui poteſt legare ? The Makers of the AR anſwer, Every I 
Jon baving Mannors, Nc. ſo that it is not ſaid every Perry 
generally; but every Perſon having, Kc. And this Wa 
(having) imports two Things, ſcil. Ownerſhip, and Tin 
of Ownerſhip, for he ought to have the Land at the Timed 
Þ the making of his Will, and the Statute gives ſuch Per 
Saving, &c. Authority to deviſe two Parts of his Lands hid 
I he hath, and more he cannot deviſe, for his Authority do 
not extend to more: And in aur Caſe the Deviſor had not ti 
| Mannor of Hinton, for he and his Wife were Joint- tem 
of it during the Coverture, between whom are no Moietie 
ſio that he and his Wife had it, but he himſelfhad.it not, and hey 
mot Owner thereof, nor is it to be accounted any of his Land 
And every Deviſor ought to be a Perſon having, &c. at th 
Time of the making his Will within the Purview of this A 
Ca) 10 Co. $3.b.. This appears 4 & 53 Phil. & M. Dyer 158. a Man (a) ſeized; 
Dyer 158. pl: 33-Fee of Land of Socage E AN it to his Wife in Join 
> Brownl. 105. in Anno 32 H. . and eight Years after, in 2 E. 6. he pu 
_ Co. Ln. 78.4 chaſed Lands in Fee, held in Cepite, in Knight's Service, all 
of two Parts thereof made his Will, and died, his Heir wit 
an Age; and it was feſolved, That the Queen ſhould not hay 
any Part of the Jointure of the Wife, and that by Force 
theſe Words in the Act of Explanation of 34 H. 8. and 
 ving no Lands bolden by 2 ct yew becauſe-he was n 
a Fer ſon having any Lands held of the King by Knight's & 
dice in Cite, at the Time of the Jointure made. It wan 
| _— ſolved on the ſame Reaſon, in the Court of Wards, and 
' 2 Rol. Rep. 367. Trinit. 29 Elia. (b) Carre's Caſe, was reſolved by the Chict] 
you Sowa. ſtices Wray and Andetſon, on Conference with divers ol 
0s. Juſtices, and the Caſe was ſuch : King E. 6. by his Letten 
teents, granted the Mannor of Cengreſbury to G. Owen, in 
Farm, to hold of the Mannor of Eat A in Soc 
and rendring the annual Rent of 95 /.- per Aan. And at 
wards Queen Mary, in the firſt Year of her Reign, granted 
vers e. wn" cine r the 2 by by 7 
Margaret teſs of Saliſbury, and alſo 54 J. per Ann. l 
celck the faid Rent of 95//:. — Francis Ertl of Tini 
and Katherine his Wife, and to the Heirs Males of the h 
of the ſaid Natharine, the Remainder to Winifred Haſting, 
Tail, to hold in Socage, the Reverſion of the Fee being 180 
Crown: And afterwards King Phi/zp and Queen Mary m 
ting the Tail Grant made by the fame Queen, as to the 
Kent, granted the Reverſion of the ſaid Rent to 
faid Eatl of Huntington, and Katharine his Wife, _ 


. 
. 


. * 
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irs of the ſaid Katharine, to hold in chief by the 20th 
birt of a Knight's Fee; and afterwards G. Owen being ſeized 


e ug. per Ann. by which it was extin& ; And afterwards 
Owen died ſeized of the ſaid Mannor, and it deſcended 
led 2icherd his Son in Fee, who by his Will in Writing, de- 
) ter ſed it to divers Perſons for Payment of his Debts, and. 
175 ied, his Heir of full Age; and although the ſaid Rent 
or 


b extinct between the Parties, yet it was ſaid, that in 
WLonfideration of Law, it was in being as to the King, for 
mee Benefit of his Tenure: As in 26 Af. there the King was 


'elo-:224 of the Honour of (a) Pickerins, and granted the Bai-\ 111 
aue thereof in Fee, rendring Rent, and afterwa | 


rds grant» Moor 161. R. 
| 0008S] the Honour over to another, and afterwards the Baily for- EST. 
ot CE ited his Office of Bailiwick, whereof the Patentee took. 

Mrantage, whereby it was utterly void: But as to the King 
r the Preſervation of the Rent, it had Continuance :* 
1H. 7, () a Meſnalty deſcends to the Tenant paravail ; 1 H. 
aun although it be extinct, yet the Lord Paramount ſhall s C0-79.3 Bu 
we the Ward. 31 E. 3. (c) tit. Aſets, a Rent extinct ſhall Gard. 1. 
Alets, 10 E. 3. Mortmain 17, 38 Aſſ. 17. (4) F. N. B. L, Sers. 
23. A Rent extin& by releaſe to an Abbot, is Mortmain ; 354. b. 
et it was reſolved, 8 fo decreed, That the Deviſe was (0 N81 1 
< "Wood for all the Land in reſpect of this Word (heumng) _— 
chard Owen was not a Perſon having the Rent at the Time 
ung ecke making of his Will, but he was a Perſon having the 
unor, and therefore he might deviſe it; and foraſmuch 

Is it was held in Socage, the Deviſe was 95 in all; and 

hat was the Reaſon of the Lord Dyer in Byet's Cafe, Plow. 


vY pe yood, becauſe the Deviſor had not the Land at the Time 
"If the Deviſe, and grounded his Reaſon on this Word (bav- 
ww.) And Wray Chief Juſtice, in his & ment (which 
as the laſt Argum. chat ever he made) he 175 — this Word 
having) im ports, That the Deviſor ought to have the Land, 
ber at the Time of the making of his Will, or at the 


ublication thereof, which amounts in Law to a making. 
445 And that the Statute of 34 H. 8. which is but an A&-of 


) Explanation of the Ac ot 32 H. 8. ſhould not be con- c/ )8co. 165 b. 
ed by any ſtrained Senſe againſt the Letter of the Act; C. Car. 30. b. 
it any Expoſttion ſhould be made againſt the direct Let- 

rot the Expoſition made by Parliament, there would 'be 

gend of expounding ; and therefore he ſaid, he had nor. 

any Cafe adjudged, that the Act of 34 hath been inter- 


ng feeted againſt le 

| gainſt the (g) Letter, by other Conſtruction than ( pogtea 24. b. 
ie Makers of ch A have made ; and therefore he ſaid, oe. F. 
3 tif a Man (b) hath Lands held in Capite, of the yearly (4) dyer 366. 


of zel. and Land in Socage of the yearly Value U HE 
b, "I 


- -* - 


ww -- - 


f the Mannor of Congreſbury, purchaſed the ſaid Rent of 9 — . 


m. That the Deviſe there in the principal Caſe, was () Pv. 34 b. 
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53 _ ſhould be good for all the held in 24 the St. 
(5) 2 Co. 83. 4. 


BuTLER aud BAKER Caſes Part NN; 
that he may deviſe all the Land held in N for that ig 
within the expreſs Words of the AR, and therefore he de. 
nied the Opinion of the Juſtices of the Common Pleas con. 
ceived ex improviſe, in 21 Elia. (2 Dyer 366. 

Note Reader, The Reaſon of ſuch Opinion (as I con. 
ceive) was becauſe if the Deviſe ſhould be good for all the 
Land held in Capite, the King as it ſeems prime facie, would 
in ſuch Caſe have neither Wardſhip, nor Primer Seiſin, be. 
cauſe the Heir had not any Land held in Capite, whereof he 


could ſue Livery, for only the Land in e deſcended ty 
Aim, And therefore the udges there ſaid, That if the De. 


tutes of 32 & 34 H. 8. would be fruſtrated and defraudel, 
But as I coneeive, the Opinion of (b) Wray, Chief Juſtice, 
is good Law; for although the Deviſe be ere for all the 
Lands held in Capite, yet the Queen ſhall have Wardſhip 
or Primer Seiſin, as the Caſe requires, by force of the &. 
ings of the ſaid Acts: For if in ſuch Caſes the Tenant hy 
Act executed, had conveyed all the Land held in Capite, u 
the Uſe of his Wife, or for the Preferment of any of hit 
Children, or for Payment of his Debts, in this Caſe the 
Heir ſhall ſue Livery for one Acre of Land held in Capits 
and yet none of the Land held in Capite, deſcended to the 
Heir: And ſo it was reſolved and decreed in the Court of 
Wards, in (c) Calthorp's Caſe, 20 Elis. 
And he ſaid, That two Things are requiſite to the Perfe 
ction of a Will, by which Land ſhall paſs; that is to ſay, (4) 
the Writing, and that is initium, and the Death of the De- by 
viſor, and that is finis vel con ſummatio; and he ſaid, Tha rn 
initium ought to be en & fperfettum, or otherwiſe it i (wh 
worth nought ; And therefore if one commands another to AQ 
make his Will, and thereby to deviſe W. Acre to J. S. and Aa 
his Heirs, and B. Acre to F. N. and his Heirs, and he 0 
writes the Deviſe to J. S. in the Life of the Deviſor, and 18 
before the other is written, the Deviſor dies, yet it is a good 5 
Will to J. S. But if he commands one to make his Wil M2 
and to deviſe N. Acre to F. S. and his Heirs, upon Cond- 
tion, and he writes the Deviſe to J. S. and his Heirs, and 
before he writes the Condition, the Deviſor dies, this De- 
.viſe is void, for in the one Caſe the Deviſes are ſeveral and 
diſtin, and in ſuch Caſe the Deviſe to J. S. is full and gre 
fea, but in the latter Caſe the Deviſe is not full, but maln 
ed and imperfect, for the whole Deviſe as to J. S. was nt 
tully put in Writing, and ſo initium in ſuch Caſe non fuit plenm 
So it was reſolved in the Caſe at Bar, That neither tit 

Beginning nor the End of the Will was full or perfed; 
For at the Time of the Writing of it, and at the Time 
the Death of the Deviſor, he had not Power in reſpe of tl 
jag Etats in Hyaton to diſpoſe of all the Mannor of ivy 


wh 


ar III. Burr and Baker's Caſe: 


which amounted to the Value of two Parts of the pho 


bthe Death of the Deviſor 
rt of ny preſently by the 
Fed to the ir; and as the Deviſe in this Caſe took Effect 
by the Death of the Deviſor, ſo it ſhall continue. : 
The ſecond Reaſon out of the firſt Branch, was on the 
Word {ſole ) for the Teſtator ought to have a ſole Eſtate, 
23 well in the Land which he leaves to deſcend to the Heir, 
uin the Land which he deviſes : But in the Caſe at Bar, 
the Deviſor neither at the Time of the making of his Will, 
nor at the Time of his Death, had any ſole Eſtate in the 
Man. of Hynten, which he did intend ſhould deſcend to his 
Heir, but he had a joint Eftate in Tail with his Wife, and 
the Wife had not any Power to diſagree during the Cover- 
ture, but her Time of Diſagreement came after the Death 


* 
= 
Z K 
* 


% une Tefamentum morte con ſummatum eft, and becauſe (2) Antes 29. b. 
nton ſurvived to the Wife, ; Co. 61. h 
of the Deviſor deſcens C. 76 2. 


of her Huſb. as it is held 19 Eliz. Dyer ( z 8. ſo that(s) Dyer 358... 


without Queſtion the Deviſor had not a ſole 
Mannor of Hynton, neither at the Time of making of his 28;. 
Will, nor at the Time of his Death; and therefore thEDe. 
viſor had Power by the AR, to deviſe but two Parts of the 
Reſidue, that is to ſay, whereof he was ſole ſeized, either 
* of the making of his Will, or at leaſt of his 
The third Reaſon on the firſt Branch was, upon theſe 
Words (ſhall have full and free Liberty, Power and Authority, 
by Will, to 8 or diſpoſe of two Parts of the ſaid Manners) 
b which Words it appears, That the Intent of the Makers 
of the Act was, to give Liberty and Authority to the Party 
(who peradventure had not Time to make Diſpoſition by 
AQ executed in his Life) to deviſe it by his Will : But with- 


= 


AR in his Life, ſhall not be taken for any of his Mannors, 
Oc, whereof he may deviſe two Parts by Auth. given him 
by this Statute: But here in our Caſe, the Deviſor by Rea- 
lon of his individed Eſtate with his Wife, cannot make 
any Diſpoſition of the Mannor of Hynton, but only during 
the Coverture. EP: | 
The fourth Reaſon on the firſt Branch, on Conſideration 
of both Statutes, the Deviſor had Liberty to deviſe two 
Parts of the clear yearly Value, and the third Part of the 
lear yearly Value is faved to the K. Cc. In which it was 
noted, that the Words as to two Parts, and as to the third 
kart, are all one to as the clear yearly Value; fo that it 
ppears fully by the Letter and Intention of the Act, 
lat the King ſhould have equal and equal Benefit for 
s third Part, as the Deviſee ſhould have for his two 
arts; yea, the Statute adds more ſpecial Words for the 
We of the third Part, than for the two Pars; 1 


3. 


te in the — b. — 


out Queſtion, that which he (e) cannot diſpoſe of by any ce) 1 Co. $5. b. 


* 
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of - Bures ar Caſe. Pax r Ill 
mall have ikke clear yearly Value of the third Part, without any 
Diminution, &c. or Subſtraction of the third Part of 4 
"5.3 115 Sc. Profits thereof, # the Words of 32 H. 8. are. But 
nour Caſe, the King wlll not have equa Benefit ; yea, the 
em be in a worſe Cafe, for the Deviſee will have hit 
two Parts abſolutely, and the King will have but a Poſllihi. 
lity for his third Parr, and that will depend -upon the Will 
of the Wife, whoſe Wit and Pleaſure is not reſtrained to 
any Time, ſo that againſt the expreſs Letter and Intent of 
the Acts, and againſt all Reaſon, the Deviſee will have twg 
Parts preſently of the 1 Value, and the King will 
not have the Poſſeſſion of Hyntan, but will have a Poſibilit 
to have it if the Wife will diſagree, and that would be an in- 
C 2 Co. 25. b. jurious and anequal Conſtruction; for Cato faith, (a) 4 
2 O5. 171. - etenim Leges cupiunt ut jure regantur; and this very Statute 
— py I hath been ſo conſtrued, that Equality and Equalit ſhall be 
©1439 3- obſerved, and inequality avoided, 35 H. 8. 1it. TePamens 
»7&b. i. b. Br. 19. If () a Man holds three Mannors of three ſeven] 
DP _ E by Knight's Service, he cannot deviſe two Mannon, 
2 Co. 1022. leaving the third, for that would not be equal to. the twy 
Me gather Lords, but two Parts of each Mannor. And on thel 
Words (clear yearl) Falue) it was ſaid, That of Inheritance: 
which are not of any annual Value, ſome are deviſable, an 
8 ſome are not deviſeable within this Statute. And therefore, 
Der. 411. b. if the Queen grants to one and his Heirs, (c) bona & catall 
9 onum & fugitrvorum, ox utlagatorum, fines, amerciaments, 
c. within ſuch a Town or Mannor, in this Caſe he cannot 
deviſe them to another, nor leave them to deſcend for 4 
third Part, becauſe they are not of any annual Value, and 

bs 1 e ſaid Statutes do not extend to them, . 

But if a Man be ſeized of Mannor to which a Leet, or 
Waife and Stray, or any other Hereditament which is not dt 
4 any annual Value, is appendant or appurtenant, there by the 

Deviſe of the Mannor, with the Appurtenances, theſe ſhall 
paſs as Incidents to the Mannor, for inaſmuch as the Statute 
enables him by expreſs Words to deviſe the Mannor, by 
Conſequence it enables him to deviſe the Mannor, with al 
Incidents and Appurtenances te it: And it was never the In 
tent or Meaning of the Parliament, that when the Deviſa 
had Power to deviſe the Principal, that he ſhould not hare 
Power to deviſe that which was incident and appendant t0 
ir, but the Mannor, Cc. ſhould be diſmembred, and Fr: 
Mons made of Things which by lawful Preſcription hat 
been united and annexed together. And it was faig 
That all this was. reſolved. by Anderſon Chief Juſtice d 
the Common Pleas, and Periam, then one of the Juſt 
of the ſame - Court, on a Conference hal with dive 
other Juſtices, Paſch. 25 Eliz. in Bates Caſe, one 
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Mar HE BurTER and BAKER Coe. | 
ing divers Franchiſes and Liberties within the Mannor of 
Canford, which Report was made to the Lords of the Coun- . . 
Fab in the ſaid Term, after Dinner, in the Star-Chamber. * 
And with their Reſolution agrees the Opinion of (4) Fi- ();; H. . 223. 
ſotin 32 H. 8. 22. in the like Caſe: It is enacted by the 10 Co- 51. a4. 
Statate of (bY 1 H. 4. cap. 6. that thoſe who ask of the 8 
King Lands or Tenements, Offices, Oc. make expreſs men- g0. Lit. 134. a. Y 
tion of the Value of them: Bur Fiſot there held, That if Natal Paten s.. 
the Office be of a certain Value, there he ought to make | 
10 Wl mention of the Value, but if it be of a caſual Thing, there : 

il be need not; As if the King grants me a Market, Inced not, 
ty Wl to ſet the Value thereof, becauſe it is not yearly certain; fo 

nen the Law requires that the Value be mentioned, it is to ry 
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ſe be intended of a Thing which is of a certain yearly Value: 

te But if a Man hath a Hundred, with the Goods of Felons, 5 co. 6. 2 *® 
be WOuthws, Fines, Amerciaments, return of Writs, 'and*ſuch | 
nts like caſual Hereditaments within the Hundred, and ſuch 
Hundred, with the ſaid caſual Hereditaments, have been ac 

Ns, Wcuſtomably let to Farm for a yearly Rent, then it may be de- 

wo Wviſed within the Purview of the ſaid Acts, becauſe the In- 

ele certainty hath been reduced to an annual Value, according 

ces to the Parview of the ſaid Acts; on which Differences it 

aul s concluded, That the third Part of the clear yearly Va- 

ore, 

als depends on an Incertainty. As if the Franchiſe to have the 


ods and Chattels of Felons or Perſons outlawed, which 
nere never demiſed for a certain Rent, are left to the Heir 
tor his third Part, in that the Statute is not purſued, and 
yet it _ they may happen every Year ; 4 fortiori in the 


N> - 
ve ought to be left to the Heir, and not any Thing which \ . 
N 
Aſe at Bar, as to the Mannor of Hynton, it depends on an 


„ of Wncertainty, . for it may be the Wife will refufe, and it 

ot of nay be ſhe will not refuſe, and no Time is limited when ſhe 

y the all refuſe,” and therefore the Statute is not purſued by 

ſhall WMeaſon of the Incertainty. LIAN 

atuit i Alſo it was ſaid, That if a Man ſeiſed of three Acres, each Hob. ß Cor . 

„H the yearly Value of 12 d. and he deviſes a Rent of 3 5. 3 e 
ther of all three Acres, this Deviſe is void for the whole, 
e hall not be good for two Parts, becauſe he hath not pur- = 
viſt ited the Statute of 34 H. 8, by which it is enacted, That * " 
have i may deviſe any Rent, Common, or other Profit, out” of ibe 

nt e two Parts, vize of his Mannors, Lands, Tenements and : 

| Fras ditements, or out of any Part thereof, as much thereof as 

have Biel! emonnt to the full clear yearly Value of two Parts thereof. 

fache when he deviſes a Rent out of the who e, he doth not pur» 8 co 84 2. 77 5. 

* 4 e the Power and Authority which the Statute preſcribes, 

u 


tin ſuch Caſe, if he deviſes a Rent of 3 5s. which is to 

de Value of the whole, out of two Parts, it is good, for 

neemt this Branch the Value extends to the Land, and got to the 
en, for the Words are, any MG any Reſtr,And it 
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1 '- was obſervedon the Statute of 32 H. 8. That if a Man bad 


A e',exiſed all his Land, it had betn good for a third Part, u 
E >a fo) N. Benl: 49 it was adjudged in (a) Union and  Hyde's Caſe, Dyer 150, 
1 . +. Dyer 150. becauſe the Land was ſeverable, and might be divided eithet 
. ee . by the Deviſor during his Life, or b Commiſſion after his 
4 . Death. But a Rent deviſed out of La d, is an entire Thing, 
ax. Cent. 2 ß. and Power to deviſe that, is given only by the Statute of 
—_ 34 H. 8. for the Ad of 32 H. 8. doth not extend to it; and 
= ', - therefore when the Statute enables him to deviſe a Rent out 
of two Parts, if he deviſes it out of the whole, he doth not 
. urſue the Statute : And fo it was concluded on the firf 
ranch, That the Deviſor in the Caſe at Bar, at the Time at 
"= the making his Will, was not a Perſon having, and having 
_—_ = Gol Eftate, and who had Power and Author. to diſpoſe tus 
| EX rts of the ſame Lands of clear yearly Value, and that the K 
c. ſhould have the third Part of clear yearly Value, with. 
85 dut any Diminution, Cc. but as to the Manngr of Hyntan 
*  - he was jointly ſeized with his Wife as is beforeſaid. 
Ĩheir Reaſon on the ſecond Branch was, That the Devi 
1 Em Thing in his Life, could not aſſign the Mannot 
2 7 lynton for the third Part, nor could it after his Death, 
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Commiſſion, be aſſigned for the third Part; for during 
and-after his Death it ſurvived to his Wife, and the Words 
of the Act are, The ſame Diviſion to be ſet out by the Deviſu 
Branch this Word (Owner) is alſo to be obferved, which is 
he who ſhall make any Diviſion of the three Parts, Cc. ought 
to be Owner, which he is not in our Caſe of the Mannor ck 
Aynton, an 
Their Reaſon upon the third and fourth Branches, un 
on this Word (immediately) which for the enforcing of the 
the Words of the third Branch it is enacted, That the third 
Part ought (in two ſeyeral Clauſes) immediately deſcend 
much as to ſay, without any mean Time: But in our Caſe, 
the Mannor of Hinton ſurvived to the Wife, and till Dit 
not deſcend immediately. And herein the Judgment of the be 
Law on this Will, and of the Eftate of theſe Mannors ant 
greement is to be conſidered; and without Queſtion in the Fer 
mean Time, the Mannor of Hyntos ſurvived to the Wife diat 
Mannor of Tholy ſhall. deſcend, for. if before this Diſs the 
greement, an Office had been found of all this Matter, wit the 


Ki the. Coverture, the Wife was jointly ſeized with him, 
er Owner, c. and in Default thereof by Commiſſion 3\in which 
added, to ſhew that every Deviſor ought to. be Owner, and 
hr Jag therefore he cannot aſſign it to the King for ni 
Intent of the Makers of the Act, is twice incerted. And h 
after the Death of the Deviſor or Owner; immediately is 2 
| % agreement, N did deſcend, c. Ergo, it di ina 
Lands after the Death of the Deviſor, and before the Dil# 
and therefore of Neceſſity an the mean Time, a Part of the me 
eit Queſt, the Q ſhould haye had Part of the Man. of To. 
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en e every Deviſe ought to take Effect by the 


- 
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each of the Deviſor, as it is held in 9 H. 6. and many 
other.Books, becai 4) omne Teſtamentum morte con ſumma- 2 r. 
tu 8 for chis Cauſe the Debiſe being void at the Time of 3 C. 3 
the Death, for Part of Thoby, and lawfully veſted in the | 
Heir by Defcent, it cannot be made good and deveſted out 

of the Heir by the ſubſequent |} ee of the Wife: 1 
But this Word (immediately) makes it clear, for add it to | 
the Words precedent, vis. that the King ſhall have a third 
Part of the clear yearly Value, immediarely after the Death 
of the Deyiſor or Owner, all theſe Words, and principally 
this Word (immediately) directly prove that the King ought 
to have the third Part preſently by the Death, and ſhall not 
ſtay Wet on any Incertainty, as in our Caſe he ſhall do, 
if he ſhall expect it on the Refuſal of the Wife, for perad- 
venture ſhe will not refuſe in a Year, peradventure two M 
Years, Cc. Littleton. faith, if a Woman (b) Diſſeiſereſs &) Co. Lit. 
takes a Huſband, and hath Iſſue and dies, and afterwards Sec. x94. 3 fl. 
the Tenant by the Curteſie dies, this dying ſeized ſhall not“ * 

toll Entry, for the Iſſue came not to his Lands immediately 

after the Death of his Mother. 

And it was agreed, That if a Man be ſeized of three Acres 

by Knight's Service in Capite, and makes a Leaſe of one 

Acre for Life, and afterwards deviſes the other two Acres 

and dies, and afterwards Tenant for Life dies, yet the De- | 

viſe is void for the third Part of the two Acr&, becauſe the © 

third Acre did not.deſcend arp e after the Death of 

the Deviſor to the Heir, as the Statute faith ; that is to ſay, 

h Deſcent, immediately after the Death of the Deviſor. In 

Vj Eliz. D , the Earl of (c) ArundePs Caſe, where a Gift (9 10 Co. 37. a: 
in Tail was made on Condition, that if the Donee or his 3. | , 342» 
Iles, aliquam rem facerent, Cc. quo minus prædict maner 5 Co. 41. enk 
frefato Comiti & beredibus "art c. immediate reverts de. S a. 

beat, Cr. In that Ciſe they eld clearly, That if the Donee 

do any Ac by which when he dies without Iſſue, the Donor 

ſhall be put to Suit, or to Entry, ſo that the Mannor doth 

not immediately revert, hoc eff, without any mean Time, 

Oc. that the Donor may re-enter: And as to the Caſe in | 

18 E. 4. that was affirmed for good Law, when a (4) Man (4) Antes 28. b. 
Is to do an Ad immediately after an Award, in that Caſe, f. 422% _ 
inaſmuch as the Party is bound to do an AR of Neceſſicy, ment i- 

le ought to have ſuch Time for the doing thereof, as the - - 

doing of the Ad requires, and therefore theregf Neceſſity 

there ovght to be a mean Time between the Award and the 

erformance of the Act; but here in the Caſe at Bar, imme- 

lately by the Death of the Deviſor, Land without any 

mean Time may deſcend, and that was the Intent of 

the Makers of the Act: For as the Deviſee ſhall have & 
the two] Parts (e) ** „ fo the Heir ſhall * (e) co. Lx. 111. b. 4 
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+ © .*- BUTLER and BAKER's Caſe. © PART Ill. 
his third Part immediately, 8 E. 4.71. & 21 E. 3. 27. it 
appears that he who is immediate Heir, excludes all mean 

_ - , Heirs; the ſame Law of an immediate Tenant. 
C Antes za And * the. Opin. of (a) Wray, Chief Juſtice, it wa 
ME afterwards objected in the Exchequer Chamber, That the Sta. 
tute of 34 H.8. hath been conſtrued by Equity, againſt th, 
Letter of it. And to that Purpoſe a Caſe, Trin. 26 El. in 
00 Co. Ent 663: the Com. Pleas, Rot. 1916. between (b). Ive and Stacie was ci. 
3 — es ted, the Effect of which Cafe was, That a Man ſeized of 
| Me. 148 Lands, Part held in Capite, and Part in Socage, made a Feoff. 
3 Leone 195% ment of the Lands held in Cafite, to the Uſe of himſel 
5 * and his Wife for Life, with divers Remaind. over, and aftery, 
(the ſaid Lands in Capite, being full two Parts) deviſed the 
Socage Land : It was adjudged that the Deviſe was void; 
and yet it was ſaid, it is againſt the Letter of the AQ. To 
which it was anſwered and reſolved, That the Reaſon of the 
5 ſaid Caſe was, becauſe it appears by the Words of the fail 
6 AQ, That the Stat. gives Authority to one to make Diſpoſi 
tion, either by Act executed, or by his Will, of two Parts 
ſo that if he hath executed his . by Act exe- 
| cuted of two Parts to the Uſe of his Wife, he hath no 
(9-H. 878. (c) Authority by the Statute to make any Deviſe of the third 
4 6 Co, Part, for by the Conveyance in his Life, he hath executed 
18. 3, Co. Li. his Power and Authority which the Statute gave him, 
u and therefore he cannot make any Deviſe of the Reſidue, 
which was applied to prove that he ought to purſue the Au- 

*  thority which the Statute gave him, Cc. 

___ * Another Caſe,was cited out of a Reading, That the King 
(0%) 10 Co. 84. b. granted certain Lands to one and hi Heirs (d) during the 
EE: 5 Lite of the Grantee by Knight's Service in Capite, and after 
his Death in Socage, in that Cafe he might deviſe all that 
Land; and yet it was faid, it was againſt the Letter 


_——o 


der cw . a rc. vo. Ya 


— of the ſaid Ad, for at rhe Time of the making of his {Wa 
1 | Will and Day of his Death, he held hy Knight's Service, Wai 
= which Caſe was agreed to be good Law. For altho the St- i. . 


ruxs ſpeaks at the Beginning generally of Lands held by Wth 

Kr Service, yet there is a faving of Ward, Cc. to the Lord; Ri 

o that it appears fully by the Letter of the Act, that there, ſen 

ought to be ſuch a Tenure by K'ts Service, whereby the L 

ſhall have Ward, &c. or otherwiſe it is not any Tenure with- Who 

in the Act: Bur in the ſaid Caſe the Lord was not to have any Ws 

| Wardſhip, becauſe the Tenure determined by his Death, and Ws 1 

(:) Lit. Se 103. the Reaſon of Wardſhip failed, / il. that an (e) Infant within in 
78.b. 6 Co. z. b. Age, cannot do Kr's Service, as Littleton ſaith, fol. 22. (z) e 
18 — 16. e conver ſo, if Land be given to hold in Socage during his Life, Nit! 
enge and after his Death by Kt's Service, there ſhall not be any ber 
3 Wardthip, becauſe the Tenure by Knight's Service begin- tut 
2 in the Son, and the Father during his Life held in Hf. 
cage. 


Ind another Caſe was cited out of a Reading allo, ſil: t 
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FW Parr Il. Burr ER and Baker's Caſe. . 33 | 
A Man (4 1 ſeized of Lands held in Capite, and of other () 2059, 4:8 «2 5 
was WY Lands held in Socage, deviſed the Land in Socage, and after- | 
u- wards aliened the Land held in Capite bons fide, this Deviſe 0 
the is good for all the Land holden in Socage; which Caſe wass ; 
in Wl alſo agreed for good Law for all the Land in Socage, when 8 


d. 0 Title of the Watdſhip, Oc. doth acctue to the L. in re- 

ſpect of other Land. And it was objected, That if the Statute 

of +34 H. 8. ſhould not be taken by Equity, then the Statute 

might be eaſily defrauded: For if a Man held one Acre of 

Land by Kt's Service in Capite, and 1009 Acres in Socage, and 

is diſſeiſed of the Acre held in chief, and then makes his 

Will of all the Land held in Socage, and dies, in thar Caſe, 

according to the Let. of the AR, the Deviſe will be good for 

all the Land in Socage : And therenpon they did infer on theſe 

Words, Every Per ſon having 4 ſole Eftate in Fee-fimple, 8c. kol- 

ten by K's Serv. in chief, and in that Caſe he had not any Land 

held in chief, either at the Time of the, making of his Will, 

or at the Time of his Death, but only a Right to the Land, ; 

and ſo out of the Letter of the Act, of which he could nor 9 
make any Diſpoſition or Deviſe; and yet if that Caſe ſhould 

not be taken by Equity, the whole Act would be to little or 

no Purpoſe ; to which it was anſwered, That the ſaid Caſe _ 

ws within the Letter of the ſaid Act, for the (h) Diſſeiſee Gin Eschen 


Br. Eſchcat 


in the Judgment of Law hath the Land to many Pur- 11. 16. 22. Card. 


es, 25. E. dan 
King For firſt, he hath the Land to forfeit, and therefore if he Congeable 1239. 
g the be attainted of Treaſon or Felony, he ſhall forfeir the Land. 
after 2. If he dies without Heir, the Land ſhall eſcheat tothe 
that E 6. 1. 4. 6 H. 7. 9. 4. 32 FK6. 27.4. 2 H. 4. 13. 
ettet he Diſſeiſee ſhall compel the Lord to (c) avow on him (0) Antea 23. b. 
F his WW his very Tenant, Lit. Releaſes 106. b. And Littleton there Ca. Ek. = 
rvice, WI ith, That the Diſſeiſee is Tenant in Law. 5 
e d- 4. If he dies, his Heir within Age, the Lord ſhall have 
d by the Wardſhip ; and the Lord ſhall have a Writ of 
Lord; WW Right of Ward, and the Writ ſhall ſay, Terram illam 
there, ena; and therewith agrees F. N. B. in Writ of Efcheat (d) (4) F. x. B. 144.c. , 
Lord 8144. & (e) Lit. Chap. Releaſes ,107, 4. b. 36 E. z. Garde. io. And (e) Lir. Sed. 458; . 
with- e in Judgment of Law, the Diſſeiſee had the Land held in £9; Lit: 27e. l. 


(hie, ſo that he cannot deviſe all his Socage Land. And 2 f Supt ig 

and tothe Caſe in 4 & 5 Phil. & Mar. Dyer 155, that if Lands 20% b. kelw. 

richin in (f) London, or Lands which are deviſeable by Cuſtom, Dall. in A. 

ere held in Cæpite, yet the whole may be deviſed. To that f. 2, e, 

; Lite, i was'anſwered, That was not by Force of the Statute, but Mo. 70. 1.84 

e any becauſe the Lands were deviſable by Cuſtom before the Sta- Tr. Li * 

egin- WFfute, and the Statute is in the affirmative, and doth not 32, 53: 147-Benl 

1d in (f) take away any Cuſtom: But it was agreed, That in the fat in 2:4 4 
Wd Cafe, the Saving in the AR gave in ſuch Caſe the third N. Beal. 319g . 

p ſal Part to | King for Wardſhip, To and yer the Heir ſhould 9 Go. Lir. 11% _ 

| be barred by the Cuſtom, Dp | 115. 2.2 Ro. 
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Oc. Car. 165. of the firſt Delivery the Leſſor be an Infant, or Feme (ö) 
Er: Jace 617- Covert, and at the Time of his ſecond Delivery he is of fil 
velv. 1. 1 Benl. Age, or ſole,in both thoſe Caſes the Deed ſhall not bind,forxt 
Ar. zl. Sand. the Time of the firſt Delivery he was not a Perſon who hai 
213. Ability in Law to make e Contract: But in the Caſe at Bar, 

the. Leſſor was able to make a Contract, as well in reſpect d 
his Perſon, as of his Right and Intereſt in the Land, but 
was hindred _ by the Diſſeiſin, which being removed he 

fore the ſecond Delivery, the Leaſe is good. 5 he pre 

„ 2. It was reſolved, that to ſome Intent, the ſecond Def Oy 
(0 Dyer 57. pl. Very hath (c) Relation to the firſt Delivery, and to ſom f ſon 
*. Cr. Ei. 4. nor, and yet in Truth, the ſecond Delivery hath all its Fora Gl 
by the firſt Delivery; and the ſecond is but an Execution ani W 
Conſummition of the firſt: And therefore in Caſe of NM baf 

cellity,& ut res magis. valaat quam fereat,it ſhall haye Relation ert 

by Fiction to be his Deed ab initio, by Force of the firſt Dl xr 


livery ; and therefore, if at the Time of the firſt Delivery, ple 

| ; the Leſſor be a Feme Sole, and before the ſecond Delivenlt | 
3 me takes Huſband, or if before the ſecond Delivery ſhe die inf 
(4) yl. 423. 903 in - N . the ſecond Delivery ſhould not have 1 
2 | Relation to this Intent, to make it the Deed of the Leſſa Jad 
eme, but _ from the ſecond Delivery, the Deed ii eil 
Ce) Cr. El. 443, both Caſes would be (e) void; and therefore in fuch C Yeu 


for Neceſſity, and ut res magis baltat, to this Intent by Fiftiol 
of Law, it ſhall be a Deed l 306 yer in Frota K 
70 detent hh 
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Aar HE BUTLER and Baker's Caſt. 36 
not his Deed till the ſecond Deli very: But in the Caſe at 1 
Bar, if it ſhould have Relation by Fiction of Law (a) to C Cr. Jac. 451, 
the firſt Delivery, then that would avoid the Leaſe, for OG, 
then it would be made by one who was out of Poſſeſſion, * * 
aid as one ſaid (b) foto legis inique operatur alicui dummum ( Ce Rel 
velinjutiam; and therefore to this Intent it ſhall not have Nef. 502. | 
Relation but according to the Truth to be a Deed from the fr C . be 
Time of the ſecond very, ut res mazrts valeat quam pe- God. 317 _ 
tet; and hereby it appears, that the Reaſon of the Aw "_ 
(chat to ſome Intent the fecond Delivery ſhall have Relation, , "x. 
and to other Intent no Relation) is all one, ſci]. for Neceſſi- «1 
ty, and ut res magis vgleat quam pereat. | Du 
z It was refolyed, That as to (c) collateral Acts, there ( 2 Rol. 419 ® 
be no Relation at all; for if the Obligee do releaſe be- 12 | 
fore the ſecond Delivery, fuch Releaſe is void, vide 18 H. Br. non eſt 
6-91. 27 H. 6. 7. 4. Note Reader, That if in the Caſe of the 
Infant after the ſecond Delivery, full Age ſhould make the 
Deed good, then it would be in the Power of him to whom 
it was delivered, to make it bind or not at his Pleaſure: 
for if he would deliver it during the Minority, it would not 
bind, and if he ſhould deliver. it after full Age, it ſnould 
bind; which would be inconvenient that he who to this Pur- VE 
poſe was but a Servant, ſhould have (d) ligandi, & non li- (d) Hard. 33 
* e Nr * | 
And touching (e) Wills, whereof you have much good {® e z 
Matter in the fait Cufe of Burier and Baker, my Advice to cap. 24. Swinb. 
all who have Lands, is, That you take Care by the Advice“ 
of learned Council, by A& executed, to make Aſſurances of 1 
your Lands according to your true Intent, in full Health ++ 28 
and Memory, to which Aſſurances you may add ſuch Condi- * "4 
tions, or Proviſoes of Revocation as you pleaſe. For I find 
eat Doubts and Controverſies daily ariſe on Deviſes made 
y laſt Wills, ſometimes in reſpe& of Tenures of Lands, | 
ſometimes by Pretences of Revocations, which may be made l 
lily by Word; alſo in reſpe& of obſcure and inſenſible > 70 
Words, and repugnant Sentences, the Will being made in 
taſte : And ſome pretend that the Teſtator, in reſpe& of | 
extream Pain, was not Compos mentis, and divers other $wiub, zr; 
Kruples and Queſtions are moved upon Wills. Bur if you 
pleaſe to deviſe your Lands by Will, | 11 
1. Make it by good Advice in your perfect Memory, and 5 
Inform your Council truly of the Eſtates and - Tenures ff 
dur Lands, and by God's Grace the Reſolution of the f 
udges in this Caſe will be a good Direction to learned Coun -W 
eil to make your Will according to Law, and thereby pre- 
yent Queſtions and Controverſies, 6. 
2. It is good, if your Will concern Inheritance, to make it 
2 9%. 37 4 95 B 4 <4 £5 6 c- MG 
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BUTLER 3 Büxus 5 Coſt. Par Ht 


_ indeqted, and to leave one Part with a Friend, left after 

RTF it be ſup ed. ' 

1 At the Time the Publication of the Will, call or 
a e Witneſſes to to fableribe their Names toit. 

4. If it may be, let all the Will be written with one ang 
1 fame Fd, a and in one and the ſame Parchment or Pa- 
l for fear o f Alteration, Addition or Diminution. 

Let the Hand and Seal of the Deviſor be ſet to it. 

, If it be in ſeveral Parts, let his Hand and Seal be put, 

and the Names of the Witneſſes ſubſcribed to each Part. 

If there be any Interlinipgor Raſure in the Will, let; 

andum be made of it. 

8. If you make any Revocation of y _ Will, or of any 
Part of it, make it by Writing, by Advice; for on a Re, 
vocation by Wotd, - follow Controverſies, ſome of the 
Witneſſes . it to be in one We, ſome in n ang 


- 


Hill 3 4 Ela. 


RATCLIFFs Caſe. 
UKE Norton brought an Ej effione firme 


againſt William 


ber 31 Elia, of the Moiety of a Houſe, Four Hundred 
cres' of Land, Forty — of Meadow, One Hundred 
s of Paſture, and Forty Acres of. Wood, in Mye and 
| Aae, in the County of Kept, &c. And on ſpecial Plead- 


ona Demiſe — by Edward Raicliff, 10 De- 


* 


i of the AQ of 4.4 Phil, 2 Mer. ce. ee ann 


— Wherhes Ei 2 ife of Ralpb Rat- 423 
of . the Cuſtody of — ife of the ſaid 2 
cliff the Leſſor, the Time of the Contract and Mar- 
lage the faid Edward and Martha; for if the 


the ſaid 
the by Force of the faid AR, had loſt the Inheritance o 
ie ſaid Lands, and then Judgment ought to be given 
r Phintif. And on the ſaid Iſſue the Jurors gave 2 
di to this Effect: Milliam Wilcocks Eſquire 7 — 

b Edol 52 ughter and Heir a — 

nd Alice his which Williem Wilcocks had — * 


L 


» Wilcocks, by his Willin 7 Wiring, deviſed and appoint- 


ud John his Son, 
ohters, to — aid John Eablf and Alice his Wife, du- 
Me Uits corundens — icie, and died. After whoſe 
Ni ſaid Elizabeth, the Relid of the ſaid Milliam 
; took to Huſband the ſaid Ralph Raicliff ; and after 
Y John Edblf died, and that the ſaid Alice was ſized of 


Ton opti tn ES Ha ty 
. 4 


inn! 


the Order, Education and Government of the 
'of the ſaid Elizabeth and Marths his 


ud Elizebeth then had the Cuſtody of the ſaid Merths with- 
AR, then by the Protence of the Defendant, 


ny of the 4d Zia, John, Elizgheth, and the £5 | 
nba: And afterwards, ſcil. ultimo Martii 16 Elis. Wil- 


- ö 
7 
a - 


' 


. Ce. Lit. 88. b. 
; - Lit, dect. 103. 
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to the ſaid John Wilcoc) in Tail, the Remainder to the ſaid 


ſaid Flizaha Da 


"chit _ fait Edward Ravcliff entred, and made the Led 
do the Plaintiff, prout, Cc. But whether upon 
Matter; the — heaberh Rat:liff had the Cuſtody and 


Guardians; ſcil. Guardian in Kt/s Service, Guardian in Sai 
* andthe laſt are fully goſeri lied in our Books.: But. as to Cu 


. within Age; and not the Mother not | 
ny nor any other: Anceſtor, ould: have : 


—_—_— 4 
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©... RATCLIFF's Caſe. Paar N 
by her Will in Writing, deviſed the Tenements aforeſaic 


Elizabeth and Martha, Daughters of the ſaid Milliam Wi. 
cocks;-and-to the Heirs af their two Bodies begotten, by 
equal Portions, equally to be divided, the Remainder tothe 
ſaid Elizabeth the Mother, Daughter and Heir apparent d 
the ſaid Alice, and to her Heirs. And afterwards, Any 
26 Elis. the ſaid Alice died, and afterwards the faid John Mi 
cocks, 1 Auguſt 28 Elis. 215 e 1 that 1 
ter ot the doc ke, 10 Jul 
28 Elie. tha to Mam -Androwes,. by. 52 
whereof the ſaid yes 2 and Elizabeth his Wift, and the 
ſaid Martha, did enter into the Tenements aforeſaid, 
were therefore ſeized accordingly; and afterwards the 5 
Martha, 8 October, 29 Eliz. then dwelling in the Houſe o 
the laid Ralph Ratclif , at Hiicham in the County of Her. 
ford, with the faid alp „ and Fliz. his Wife, and the 
being *above the Age 6 ourteen Years, and Within the 
Age of Sixteen — with the Conſent and — 


the faid Raipb —— and of her 
card, 5 the — Hour of the 


2 be Nog 
er faid tchffe, forth 
ce; of Ei Miles, to Bramfoeld in 22 fd Coun 
— * Fweftk Hour of the fame Day, 
uſed and married to the ſaĩd Edward Ratckf; 


the v 


_—_— 3 faid Martha 2 Time of ee 
reſaid, or n Jurors pray dvice 
ri Court. oo it was ad ae by Sis Chil 
Wrap, C. J. and the whole Court. That the ſaid Blk 
ab the: Cuſtody and Governance of the ſaid Martha ati! 
Time of the ſaid Contract and Marriage, within the Inte 
and Meaning of the ſaid Ac. And in this-Caſe fix Poi 
were unan reſolved by the whole Court. 
1. Thatithere were two a. rae Cuſtodies or Gua 
ſhips, one by the Common Law, the other by the Stang 
and alſo that at the Common Law there are four mani 


Guardian in Nature, and Guardian in Nurture. The falt 


in Nature, great Controverſy was betwixt thoſe. WHO. 
arguediin this Caſe at Bag, and all roſe through the ill k 
derſtanding of our Books on hoth Sides. For ſome held 
the nr have the Cuſtody af his Son # 


ody of his Heir apparent: Alſo that the Father ſho 
not have the Wardfp of his Daughter and ert appar 
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ur MI. RATCLIFF's Coſt. g 33 


for ee it ought to be ſuch an Heir xs ought 

v continue * apparent, and that à (% C0 Aen. 
Daughter 3 is not, for a e may be born, 25 then the Daugh-7c 1 
er is not Heir, or a Nr He n Eng 

he is not ſole Heir, ds 29 Goroygh ngliſh de 5 
held by - Knight's See, 9 2 of Rey; 
Cuſtody of his n A 26 don, bee he — 8 A La 
4 more than c San ean 

of Land in Borou Fi ex alenſ pairis, for 8 
in ſuch Caſe to be Heir apparent, who in ent of Law 1055 
dall continue Heir apparent, and not Heir apparen 3 
Accident is Heir, and by (c) Accident may — be (c) Cr. car. iii 
eir; And in "eſpe the ſole Cayſe which Fo the 

Wardſhip in the one Caſe, and enables the Heirs ta make the 

Endowment in the other Cale is, becauſe he is Heir ap i 

unt, the ſame ſhall be intended in Law (which abhors 

certainty) of a certain and perdurable Heir apparent : 


Chapter of 's Service, who ſpeaks only of Father and 114 
font in ſuch Caſe, and not of Daughter, or any other 55 5 „ 
And on the pan Side, it was affirmed, That the ther OY 


boſs alſo, ol it F ee 8 E. 2. Treſpaſs 235, 31 E. 1. C 2. . K 

0. But alſo every Anceſtor, 44 
Male or Female; and all this, it was ſaid, appears not on- 

by the eg! iter of Writs, on which ( 7 ) Foundationcz)co. Lit.73-b 

V Juſtice Fitaberbert in his Prefaceto his Book called Name e 

Nrevium ſaith) the vhole Law depends, but alſo in our Books, 0. 

y the Judgments and O Dairy 0 of the 8a Sages and Judges of . 

We Law, 32 E. 8. tt. & e Quare I. - 


Moor z. 


un up pertinet, tali loco. ratuit & rout contra facem. 
1.70 EZ 54 5. 55 F. 3. 5 N. B. 


ber, aleho ad no Land, brought a Writ of Ra- 2 Aud. — 
rihment ab W J. her. eldeſt Son aud Heir raviſhed, *-- . - ». 
inſt the Gander of F-whn-had Land which might © ---> 


Ea to And it was ſaid, That where it was ob- 
ed, that the e Father ſhould nor have the Wardſhip of his 
L mghter and Heir apparent, becauſ dventure ſhe might 
dot continue Heir, or at leaſt ſale 12 The ſame Reaſon 
May be ob jected againſt the Wardſhip of his eldeſt Son, for 


10-enadventure he will not remain ee i for if the 

in Father be (4) attainted 1 of Felony « 2 in ſuch =. RES 
eld Tn is nat his Heir apparent, a then the Lord of whom 

on iſe Land is held all habe the ert ip of the ſon in the ſaid 


le that Littleton puts: For then I nas not Heir appa» d 
tt to the Father, and therefore the Father ſhall not have 
the War of him, and by . the L. ſhall have it; 


for 


Fer 1 6 Co. . 0 


they relied principany on the Words of Littleton (d). in his h Co. 1 18 : 


. have the Wardfhip not only of his Son and his (e) Ce) Co. Lit. F | 


1 Fe bave 18. Wu * Heir apparent, 1 


Y con 8 1 (the * 6] ff) cuju maritagi- (5 Co. Lit. $4.4. | 
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Rarcrirr Caſe. PAR r Il 
for it appears by Littleton, and all the Books, That he ou 
do be his Heir apparent And the Court reſolved Thathey 
= Sides had erred by miſtaking the true Senſe of the Books. 
=”, | for it is true, that every Anceftor, Male or Female, ſh 
42 co. Lx. l. have Treſpaſs, or a Writ of (4) Raviſhment of Wat 

u. againſt any Stranger, who of his own Wrong raviſhes the 
|, Heir apparent of any Perſon, be the Heir Male or Female 
. | and the Writ ſhall ſay, Cujus maritagium ad ipſum perting 
—_.. * and the Law in that hath great Reaſon, for whereas in Trutz 
„% co. Lx. Sa. b. the whole Eſtate of the Anceſtor, and the (b) eſtabliſhing 
b ok his Inheritance, principally conſiſts in providing of 4 
ſuitable Marriage for his Heir apparent, the Law therefor 
inſt him who wrongfully depriye 


K * 


Y - 
. 
\ 


=... _ gives him a Remedy a 
| fim by their tortious Raviſhment of the Means to accom» 
„ liſh i: And therefore it is not material of what Age the 
5 NHeir apparent in ſuch Caſe is, as yore by the ſaid Book 
= | « Ce) 12E.3. in (e] 32 E. z. but ſuch Action lieth not againſt ay 
= * id, 32- Antea Guardian in Chivalry by any Anceſtor, but only for the Fr. 
"5p Landis held by Knight's Service, where his Son and Heir 2. 
CO Lit Sel g. parent is ravithed by him, as appears by (e) Littleton, and 
| Fi-gard-55- 18 E. 3. 25. 32 E. 3-17, 29 E-3.7&19. And the 
d. 23. Co. in ꝙ E. 4. 53. 4. That a Wom. {ſhall not have a Ravilkment 
_ & 4+ 33 
t- 84 N F. N. of Ward of her Danghter and Heir apparent taken and 
* raviſhed; is to be intended againſt the Guardian in Chivaly, 
| and on this Difference the ſaid Books are well reconciled: 
But as to the Caſe of the Daughter and Heir apparent, 
the Court = no Reſolution : So in this Caſe, the Coun 
.reſolved, That the Mother could not be Guardian in Socagg, 
Ait the Land had defcended to the Daughter, nor for Nu 
1 | ture, becauſe the Daughter was above the Age of Fourteen 
F '  -— | Years; but the Common Law gave her Remedy againk 
DT ecee.rery Stranger who took and raviſhed her of his own Wrong 
4 g © asis aforeſaic. 1 K 
2̃. It was reſolved, That in this Caſe the Mother had the 
4&;P.&M, Cuſtody of the faid Martha within the Proviſion of the 
K  faid Act; for now the ſaid Act hath ordained two Sorts df 
_ new Cuſtodies, ſcil. by Reaſon of Nature, and by Aſſignt 
3 tion: By Reaſon of Nature the Father, and after the Deatl 


4 of the Father the Mother, having the Governance of fuck 
5 Daughter by Aſſignation 245 Father, either by lis 


: | ©o-Lir84.b. ther, and for him the Action lieth againſt the Lord of whom 
| 


* 


=. Will, or by any Act in his And to this Purpoſe three 
—_ - Branches of the ſaid Act were confidered; The firſt Branch 
3 deth prohibit the taking of any Damſel under the Aged 
. | Sixteen Years out of the n, Cuſtody and Governance, 
3 and againſt the Will of the Father, or of ſuch Perſon to whom 

o ber Fath. by his Will, or by afy Ac in his Life, thall deviſe, 
© allign,orgivethe Order,Cultody,Educat. or Governance obe 


which 


= 


5 
* ; 


. * * 
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+ als * * * , 5 "OY 
part Ill RATCLIFF's Caſe, -;.- 
which. firſt Branch contains only a, Prohibition; but it is 

ll, thereby. proved, that the Father may appoint the Cuſtody 

guck any of his Daughters under the Age of Sixteen Leas, 

ow Wl by his Will, or by any Act in his Life, to this Purpoſe on- 

ks; Wy, that de who takes ſuch Damſel out of ſuch Cuſtody, | | 


n ö Jo e 
Y a. EY 
— - 
» 
* 
= 


bl Wall incur the Penalty of this AQ. The ſecond Branch 

ard, doch inflict a Puniſhment by Fine and Impriſonment, on him 

the Who takes ſuch Damſel unmarried, out of the Poſſeſſion, 

ale, and againſt the Will of the Father and Mother, or of ſuch 

inet, perſon who then ſhall have by any lawful Means, the Order, 

ruth WCuſtody, Cc. of ſuch Damſel, And it was agreed, That theſe . 


Words (Father and Mother) ſhould be underſtod Father or 
cher, after the Death of the Father, which is well c. 

fore A pounded by the ſubſequent Clauſe. The third Branch on 

ive Wlnhich this Caſe depended, impoſes the Puniſhment and 

om FPorfeiture, as well on him wh takes ſuch Damſel and de- 

: the urs her, Either againſt the Will, or without the Know- 

ook, edge of the Father, if he be alive, or of the Mother ha- 3 
0 ring the Cuſtody of ſuch Damſel, Fontracts Matrimony with ; 
„oer; as on the Damſel if ſhe exceeds the Age of Twelve 

hou Wears, if ſhe aſſents to ſuch Contract, by Forteiture of her 

Land during her Life: Note this latter Branch extends only 95 
v the Cuſtody of the Father and Mother having the Cuſtody ß 
of her, that is to ſay, If the Father had not diſpoſed tge 
ody of her to others; and it extends to him who takes 


an Damſel, altho' ſhe were not Heir, or Heir apparent, and 
nh, cho ſhe departs with her own Aſſent after the Age of 12 
iled: Wears, for which the Common Law gave no Remedy: And 


tis to be obſerved, That the Clauſe which gives Forfeiture 


Cour iſto fuch Damſel which conſents, refers only to the third | | 2 
xcage, ranch, and not to the firſt or ſecond ; ſo that foraſmuch as 4 
Nu de Father in this Caſe on the Matter, had not diſpoſed of the ; _ | 

irteen Cuſtody of the Daughter, the Daughter was in the Cuſtody * Le 

| ink Wand Governance of the Mother within the Proviſion of this © 


d; and alſo ſhe was at the Time of the ſaid taking, Heir 
parent to the ſaid Elizabeth. | Nh. 


3 It was reſolved, That the Aſſent of Ralph Ratcliff the 5 


of che adand wasnot material, for the Statute hath annexed the co. Ii. #4. be 
ts d Laſtody to the Perſon of the Mother Jure nature, which is — 
(ſign nfeparable, and cannot by the Marriage be transferred toy Cc 1. b IT.. 
Dea e Huſband, but remains after the Marriage only in the Sint. Cale. 
f ſuch other; for as it is agreed in 33 H. 6.55. b. the Father who 2 
by ü e the Wardſhip of his Son and Heir apparent Fure nature, 
» thre Wannot forfeit it by Outlawry, neither ſhall his Executors or 
Branch miniſtrators have ſuch Wardſhip: And it was ſaid, if 
Age ck dere be Lord and Feme Tenant by Knight's Service, and 
nance, Wie Tenant makes a Leaſe for Life, = afterwards the 
Jae 22 Tenant intermarry, and have Iiue between 
J . 4 


N | them 


— — 


Cursed. 11% Birth of his Son jure natura: And Littleton (4) faith, Thif 
Co. Lit. 842 the Father during his Life ſhalf have the Marriage of his So 


b 
| 2 


8 


FC 
r ker. z. F. It was reſotved, Thar in this Caſe Martha and Eli 


Z. Dal. 2 39» the Land 


wb n. done 24d: he ought to be next of Blood to whom the Inheritang 
'28. 9 H. 2. 3. b· ſhould deſcend or come, &r. And altho' Eliz. the Daugh. & 


A 922 Co. Lit. 10, b. With agrets (e) 5 E. 6. Alminiſtration Br. 47. 1 iv 
- 398. Cawly 224, held, That 'the Father or Mother are not next of 3/000, 9 
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| them a Son, and the Wife Hits, and aftetwards the Fathd 
| Vies, the Son within Age, that his Executors ſhould not had 
the Wardſhip by Reafon of rhe Stigniory, fot the Father hi 

the eldeſt Son jure nature, Which is inſeparable, and cannyf 

be waved, nl he cannot have the Wardſhip of his Son hy 
the Deach of hi: Wife, by Reaſon of his Selgniory, forth 
was inſeparably veſted in him as Father preſently, by thy 


a iid Heir apparent, and not the Lord. | 
4. Ie it was reſolved, Tht altho the Iſſue was, Wheths 
the ſaid Eliaabeth had the Cuſtody of the ſaid Martha at the 
Time of the Contract; and it appears by the Verdict, thi 
ſhe did depart out of the Houſe of the faid Elizabeth 6 Hout 

before the Contract; yet in judgment of Law, the fait 
Blizabeth had the Ctiſtodty of fer at the Time of the Cn 

tract, for as hath been ſaid, this Cuſtody is inſeparably ay 
nexed to the Perſon of rhe Mother. N | 


| _- 
5. 


. 


Moor 8, 

2 Gate beth were Tenants in common in Tail, the Reverſion to Elizy 
529 2Browmn!. beth the Mother and her Heirs; for theſe Words in a Will 
. (bY (equally to be divided) makes a Tenancy in comma 
33 13.Stiles accord. to the Intent of the Deviſor, altho' they never mak 
434. 3 Leon. 19. any Partition in fatto, for his Intent appears, that it ſhall ke 
Cr. Eliz. * divided, and by Confequence, that there ſhall be no Suryjs 
ol , vor, and fo hath it divers Times been adjudged before thi 


2 Roll. 

O. Benl. 19. IIme. N | 
Dyer 25. paßt. 6. It Was f d, That on this Verdict it appears, Thit 
N. real. 75 v. Bdtvierd BMA and Marne his Wife had 2 God Tide 
„. againſt Andyotbes and Elizabeth his Wies * and that 
Cr. Eliz. zo. ons Daugh. as this Caſe is, ſfibuld not take Benefit of the For 
31 7h 53+ feiture of the other. For the Stat. gives the Forfeiture if 
Hetl. 444.  fhe next of Kin, to whom the Ifheritence ſhould deſcend, or coi 
1 After ber Deren ſe, &c. lung the Life of fuch Perſon that (1 ſul 
Pd, 4.6.2 cult Matrimony. So that firſt he ought to be of Blood, and 


Eco 3% 1 C. of Blood, yet in this Cafe by the Death of Martha, the Land 
5 * , if ſie hath Iſſue, ſhall defcend'to her Iſſue, and if the 121100 
ed., Iſſue, it thalltevert to Eliz. the Mother, (c) 5 E. 4.5. 4þ 
Cod > e 27. in the like Cafe on the Statute of (d) 5. 197 
Long. 50. Ed. 4 With this Reſolution, Then it was moved, If the Woti 
Fre ces in this Cqſe ſhould enter for the Forfeiture ; an ic 1113 93 
Br. Rape 4 jected, That ſhe could not enter, for ſhe is not of 5.00 
Br, Pan * of the Daughter, for the Daughter deri ves her FG = 1 


89. 8 1 | * 
SramE. Cor. 82. Her Mother, and not the Mother from her. 18 


S334. 


— 
may — 2 


aym. z. Swinb. 
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5 rere Caſe. PARTI 
. chiming it opinquitatis, as their Birthright, and naw 
Heirs EK Bb Brothers claiming it as Heirs Male 
Jure bonorit to celebrate and continue the Name of their Au. 
. ceſtors: And this Caſe ſeemed of great Difficulty to Moſe 
and therefore, for the deciding of that Queſtion, Mo ſes cone 
ſulted with God, for the Text ſaith, Rerulitgue Moſes cauſay 
earum ad judicium Domini, qui dixit ad eum, juſtam rem poſt 
ant filie Salphaad. Da eit poſſeſſionem inter cognatos pati 
ſui, & ei in hæreditatem ſuccedant : Ad filtos autem Iſrael li 
ueris hæc: Homo cum mortuus fuerit abſque filio, ad filiam 9j 
tranſit hereditas, f ſiliam non habuerit, habebit ſucceſſores 2 
tres ſuos, quod þ fratres non fuerint, dabitis hæreditat fratri 
bus patris ejus, fin autem nec patruos habuerit, dabitur hart. 
ditas his ꝓui ei proximi ſunt, eritque hoc filus Iſrael ſunctum ly 
PHPerpetua, fieut' precepit Dominus. Mob. By which genen 
Law (which extends not only to the ſaid particular 
but to all other Inheritances, to all Perſons, and at all Ting 
it appeats that the Father himſelf, and all lineal Aſcenſion 
is excluded. | 1755 34 
Another Reaſon of the ſaid Principal was alledged, fat 
avoiding of Canfuſion in Caſe of Deſcents, if not only 
e lineal and collateral Deſcent ſhould be allowed, but linal 
| Aſcenſion alſo, which is one of the Cauſes of ſuch Diverſity 
| ol Opinions in Caſes of Deſcents in the Civil Law, and 
the contr. is one ot the Cauſes of the Certainty of the Rule 
of the Common Law in Caſe of Deſcents and Inheritancy 
being pondro ſum quoddam, as Bratton ſaid, jure nature dt 
ſcendit, and not aſcendit, for omne grave fertur deorſun; 
”- And it was faid at the Bar, If in this Caſe he in. the Rever 
fion had been Brother of the half Blood to the Daughter tit 
conſented, &c. he might enter as proximus de ſanguine, and 
yet he could not inherit Lands in ee-ſimple, as Heir to his 
Siſter in ſuch Caſe, in which Point alſo the Common Lay 
doth differ from the Civil Law; for by the Common Lay 
Ce) Lit. Sed. 8. of- England, if a common Perſon hath (2) Iflue a Son and 
* Co. lit-14- 2 Daughter by one Venter, and a Son by another Venta, 
| and dies ſeized of Lands in Fee-fimple, and the elder Sat 
enters into the Land, and dies without Iſſue, the Siſter 
the whole Blood ſhall inherit to him, and not the Brothet 
of the half Blood. And that was the ancient Comma 
Law of this Land, and always continued, as appears by 
Glanvil, lib. 7. cap. 1. Brafton, lib. 2. cap. 30. and by In 
ton, cap. 119. þ i x 
the Reafon of the Common Law is notable, and 
| may be collected by the ſaid ancient Authors of the Lav 
C4.) Co.Lit-z0.b. that every one who is Heir to anoth. aut eft heres jure (b) 10 
: Prietatis as the eldeſt Son, who alone ſhall inherit os - - 
3 W others 
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$n dies in the Life of his Father, his Iſſue ſhall inherit be- 

bre the younger Son ; for altho' the youngeſt Son is mazis 
Minu, yet Jure repræ ſentationit, the Iſſue of the eldeſt 

on ſhall inherit, for he repreſents the Perſon of his Father, 

ind, as Bratton ſaith, Jus proprietatis which his Father ha 

by Birth-righr deſcends to him, aut jure propinquitatis, (b) (5) Co. Lit ic. b. 

is propinſuus excludit remotum, & remoiuis remotiorem ; aut 

we ſengini and by Force thereof, in the ſaid Caſe, the 

Jwghter thall inherit before the Son, and that for divers 

Cakes In as muchas the Blood which is betwixt every Heir 

and his Anceſtor makes him Heir, for without Blood none 

an inherit: And therefore it is great Reaſon, that he who 0 

ath full and whole Blood, ſhould inherit before another 


o hath but a Part of the Blood of his Anceſtor, for ordine 
— wwe, totum præfertur unicuigue parti, And therefore Bratton Neg”: 
mag , nod propter jus ſanguinis (c) duplicatum, tam ex arte (c co. Iii. 


urn, quam ex parte matris, dicitur bæres propinquor ſoror, 
lum frater de alia axore. And Britton ſaith, That the 
oe Blood in this Cafe cauſes the Female to forecloſe 
e. | 
2 As none can be begotten but of a Father and Mother, 
nd ought to have in him two Bloods, that is to ſay, the 
Wood of his Father and the Blood of his Mother; theſe 
Mods commixt in him by lawful Marriage, conſtitute and 
ake him (d) Heir; ſo that none can be Heir to any, unleſs (% Co: Lit.. a, 
& hath in him both the Bloods of him to whom he will 
ate himſelf Heir, and therefore the Heir of the half Blood 
annot inherit, becauſe he wants one of the Bloods which 
ould make him heritable, as Ariftotle lib. Topitorum; Parte 
neun fue integrante ſublata, tollitur totum, quod verum et , 
ples partem integrantem pro parte neceſſaria: As in this 
the Blood of the Father and of the Mother are bur 
ſe inheritable Blood, and both are neceſſary to the Procrea- 
lon of an Heir, and therefore deficiente uno, non foteſt eſe 
re, And on this Reaſon it ſeems to Britton, cap: 5. if 4 
be attainted of Felony by Judgment, that the Heirs be- 
Itten after the Attainder, are excluded of all Manner of 


on the Part of the Father; and the Reaſon thereof was, — 200. Jenk · 
ut the Son begotten after the Jud ment had not two heri- 

ble Bloods in him; for, at the Time of the Begetting of 

i, the Blood of the Father was corrupted ; for ex le- 

% parente, leproſus generatur filins ; and when the Fa- 

er is attainted of Felony, the _ in Reſpect of * 


| 
\ 


felon of Heritage, as well on the Part of the (e) Mother c. Co.Litz 12.4, | 
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. C6 90 Lit. 15. Fee and Freehold, either by his own AQ, (b) or by the actual 
2, 


00 Co. Lin ig.b. therefore it Land, Rent, (c) Advowſon, Cc. deſcends 9 
F the elder Brother, and he dies before any Entry by hin 


- bf me i 
* 84 
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; RaTtciite's Caſe, PART Ill. 
he ſhould be heritable being corrupted, the Son, as ſeem'{ 
to him, had but half Blood; that is to fay, the Blood of 
the Mother in him uncorrupted ; and therefore he held, 
that ſuch Son ſhould not inherit.to his Mother. And with 
him agrees Bratton, lib. 3. cap. 13. Non valebit felonis gene 

ratio, nec ad bereditatem paternam, vel maternam ; Si auten 
ante feloniam generationem fecerit, talis generatio ſuccedit in 
| hereduatem patris, vel matris, 4 quo non fuerit felonia 70 
trata; becauſe at the Time of his Birth he had two lawfl 
Bloods commit in him, which cannot be corrupted 
ih, « Attainder, but only as to him who cc. 
en E . : 12 f 
The third Reaſon was for avoiding of Confuſion ; for.if 
as well the half Blood as the whole Blood ſhould be equal. 
ly heritable, then in many Caſes Confuſion and Incertainty 
will enſue who ſhould be the next Heir; and if a Mu 
would advance any that is of half Blood to him, he 
might eaſily convey ſome of his Inheritance to him at his 
| Pleaſure; And therefore it was concluded, that the Con- 
mon Law, which prefers the whole Blood before the half 
Blood, was grounded on greater Reaſon than the Civil Lay 
in this Point: Aut jure fue ralione dons, and in that the Com, 
Law doth admit the half Blood to inherit. As if a Man 
makes a Gift to one and his Heirs of his Body, and he hath 
2 Iſſue a Son and a Daughter by one venter, and a Son by ano- 
5 ther vexter, and the Father dies, and the elder Son enten 
and dies, the younger Son ſhall inherit per formam doni, for 
x he claims as Heir of the Body of the Donee, and not genen. 
es ly 8 8. to py 72 bs * is fer ye 175 Little 
seu faith, (a) Cuod poſſeſſio fratris de fe ici facit ſorrt- 
* es 1 let + In which Rule every Word is 6 be 
obſerv d, | 
1. That the Brother ought tò be in actual Poſſeſſion of the 


* 


Kclw.110-2- Poſſeſſion of another, but if neither by his own nor by 
the Poſſeſſion of another, he gains more than deſcends t0 
him, the Brother of the half Blood ſhall inherit ; And 


Pre . . it. @ 


made into the Land, or receive the Rent, or preſent to tie he 
Church, the yang Brother ſhall inherit: And the Realon i At 


Hereditam's in Poſſeſſi. he who claims ſoc m; 
; | Heredit:8M the 


thereof 15,that of 


. 


Reverſion, or a Remainder expectant on an Eſtate for 
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arm Rarcrirr'r CaſC0C0Me. 42 
Reteditaments as Heir, ought to make himſelf Heir to him 
who — al _— ſeiſed, as it is held 11 H. 4. x1. 10 Af 

, 10, 19 E. 2, Stare 177. 2. 3. 13. an - | 
Lit eton, cap. 1. For if ro be Fade, Gone bY Son; Co. Lit. 214 bi oi 
and the Son purchaſes Land and. dies without Iflue, and the 
Land deſcends to the Unkle, if the Unkle dies before En- 
try, the. Land ſhall not deſcend to the Father, for then he 
ought to make.himſelf Heir to him who was laſt actually 
ſeiſed, and that was the Son; and therefore Littleton ſaith 
in ſuch Caſe, If the Unkle enter, &c. then the Father ſhall 
have the Land as Heir to the Unkle ; And in this Caſe the . 
Father was laſt actually ſeiſed, and the Siſter cannot claim 
the Land as Heir to the Father; for the younger Son is Heir 
to him: But if the elder Son enters, and by his o-] Akt 
hath gained the actual Poſſeſhon, or if the Lands were leaſed . 
for Years, or in the Hands of a Guardian, and the Leſſee or Co. Lit. 15. 
Guardian poſſeſs the Land, there the Poſſeſſion of the Leflee7> 222 
or Guardian doth veſt the actual Fee and Freehold in the — . 8 
elder Brother, and in ſuch Caſe the Siſter ſhall inherit as 3M 
Heir ꝛ0 her Brother, who was laſt actually ſeiſed: But of | 


— 


2 


Life or in Tail, there he who claims the Reverſion as Heir, 
ought to make himſelf Heir to him who made the Gift, or 
Leaſe, if the Reverſion or Remainder deſcend from him: Or 
if a Man purchaſe ſuch Reverſion or Remainder, he who 
claims as _— r to make himſelf Heir 105 the firſt co. Lic. 12. 25 
Purchaſor ; and all this appears, 24 F. 3. 24. 37 A. 4. 40 E. 
3 9. 42 E. 3. 10. 45 E. 3. Releaſes 8. ve. 1 12. 7 H. 5 
30 4. 8 4. 6. 34 2. = 47: 3H 7.5. 40 Af. 6, 
21 H. 7.33. And by theſe Rules (good Reader) you will Ge. 132 15. be 
well underſtand your Books, and the true Reaſon of them; 
and by that which hath been ſaid it appears, That if the 
King, by his Letters Patents, create one a Baron, and gives . 
the Dignity to him and his Heirs, and he hath Iſſue a Son - 
and a Daughter by one venter, and a Son by another, and 
dies, and afterwards the elder Son dies without Iſſue, in 
this Caſe the Dignity ſhall deſcend to the younger, for it Crot Car. cor. 
cannot. be ſaid that the elder Son was in Poſſeſſion of the 
Dignity, no more than of his Blood, for the Dignity is in- 
erent to his Blood, and neither by his own Act nor by the © 
AR of any other doth he gain more actual Poſſeſſion (if it 
may be ſo termed) than by the Law deſcended to him; and 
then the younger Brother ſhall make himſelf Heir to his 
Father, and not to his Brother, ſo that this Word (poſſeſſi9_) Co Lite 15: b. 
which is but pedis poftio, extends only to Things of which a 
by his Entry or other Ad mayoget the actual Poſſeſſion. 

2. Littleton ſaith, Poſſeſeo 4 de feodo ſmplici, and theſe | 

Words, fe eodum ſimplex, EXC * Tail. Col Lit. 3. b 1, 
. 2 
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* Favir ſarorem m haredem, by which is implied, that in this 
Gals ſoror eſt \ heres foftus, and that the yaw without an 
Act doth not make the Siſter Heir; but rhe younger Brother 
is after the Death of the elder Brother hetes natus to his Fa. 


ther. But the Act by which the elder Brother gains aQual 


Poſſeſſion facit ſororem heredem, ſo that when the elder Son 


hath not actual Poſſeſſion, or if. it be ſuch an Inheritance of 


, which an actual Poſſeſſion can't be gain d per pedis pgſtionem, 
| 7 bro other AR, it ſhall by Law d to the Brother 


e half Blood; And ſo it was concluded by the Plain- 
tif's Counſel, That the Father, or Mother, or Brother of 
the half Bleed, might be next of Blood within the Purview 
of the ſaid Ac; and that in this Caſe it appears by the 
Verdict, that the Mother and not the other Siſter ought to 
take Advantage of this Forfeiture : But the Court reſolv' 
that the ſaid Points on the Statute who ſhould be next 
Blood to enter for the Forfeiture, could not come in] 
ment in this Caſe, becauſe the Iſſue was join'd upon a colla- 
reral Point, ſci]. Whether Ekzabeth the Mother had the 
Cuſtody of the ſaid Meriba, at the Time of the ſaid Con- 
tract; and therefore all the other Matter concerning the 
Forfeiture, and who. ſhould. take Benefit thereof, was out 
of the Iſſue; and the finding of the Jury (as to that) was 
without Warrant and not material: And for this Cauſe, 
altho' in Truth the Plaintiff, as it here appears, had good 
Right againſt the Defendant, yet for as much as the Iſſue 
was found againſt him, Judgment was given that the Plain- 
tiff, Nihil capiat er billam. 7 
Cole and others were of Counſel with the Plaintiff, and 
Sodſrey and others with the Defendant. © x 
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Mech. 34 & 35 Elz. 
. I the King's Bench. 


10 | 
t 
a. Boy row, caſe. 
out Homes Bes, Clerk, Parſon of Heſſet in Suffolk, brought 
ou an Audits fore againſt William 2 * 2 wee 
we 25 on, ſetting forth how the 888 in the King's 
1 had 3 'd againſt the ＋ of ß and 
fue Dina and that after the Judgment, er Ml 31 Elia. at 
125 St. Edmunds in the County olk, — 2 the Li. 


J 25 pry Franchile of Sir Roger x — 1d, Knight, and 
1 William Dixe, Eſq; by Bu dey and Do, irtute cnjaſdam war- 
| renti niper antee eiſdem frediftis Kogera & Will” fact vir- 
fue cujuſdam warranti erſdems Roger” & M per Philippum 
Tilney "Arm tunc Vioecom fredict C Suff. ſub gil officis 


ſw conf fee?, « «Of er quoddam breve de capias ad ſattsfa- 

cienduns Helms Andrews & Lodovico Sympſon de 
lebit & 2 fred, ad proſecutiunem ifffus mall” Andrews ' 
& Lodovic' 4 ik curia nofira coram nobis emanen, & Vic 
fredifP Suff. nuper direct, & cc. the faid Thomas Boyton was 


taken and. arreſted in Execution, "till the ſaid Roger and 
Wikam Dixe, the faid Thomas Boyton at 92 — A in tho 
County of Surrey, the ſaid Debt and Damages nov ſatisfied, 
extra N rehit evadere & ad 5 10 voluit ire 
Defendants pleaded, e ſaid Roger 
WH and 22 * non fermiſerunt eundens Tha, Boyton exirs 
h. 2 fræd evadere, & ad largum ire quo voluit, modo & 
eu, c. Aud thereupon the Jar gave "2 ſpecial 
to this Effect; That mh Plaintiff was in Execution 


and that the (aid L od Williew Dix, * 
.. lege, 92 Aut. | 


„ 


Borrok' Ca. PART III 
ok the fajd Franchiſe adduxerunt him to Weſtminſter within 
the Caunty of Middleſex, die Lune ante retorn' brevis de 
iar Ad ſetisfaciend', (the Day of the Return being die Lune 
craſtin animarum) ſo that the Bayliffs miſtook the Day of 
the Rerurn; and that the ſaid Bayliffs, in the Interim, be. 
fore the Return of the Writ, at the Requeſt of the Plaintiff, 
carry'd him to Lembeth within the County of Sry; which 
Town of *Lembeth is next adjoining'to Weſtminſter, but out 
of the Way, and not in the Way from the County of Suf- 
folk toWeſtminſter. And that at the Return of the ſaid Writ 
the Baylif, did deliver the fajd Boyton to the Priſon of the 
King's Bench by Virtue of the ſaid Writ ; And that the 
Plaintiff, from the Time of the Arreſt, until the Return of 
the ſaid Writ and Delivery of him to the Priſon aforeſaid, 
did remain and continue with the Bayliffs by Virtue or Co- 
Jour of their Warrant. And whether on the whole Matter 
the Plaintiff were at large and out of Priſon was the Queſtion: 
And Judgment was given againſt the Plaintiff ; And in this 
Caſe theſe Points were unanimouſly reſolv'd by the Court, 
' Firſt, it was objected, That the Command of the Writ of 
(Capias ad faciendum was, to have the Body of the Plaintiff 
at the Court of King's Bench, which then was at Weftminferr ; 
and for as much as they carried the Priſoner beyond Weſtmin- 
Per, that is to ſay, to Lembethin another County, which was 
not warranted by the Writ, it muſt of Neceſſity be an Efeape: 
For the Writ gave them Authority to bring him to Weſtmin- 
fer, for there was the King's Bench; and therefore, when 
they carry him farther, to Lambeth, in another County, it 
is without Warrant, and by Conſequence an Eſcape ; For 
the Bayliffs could not have the Cuſtody of him there as Bay: 
liffs of the Franchiſe, for that was out of the Franchiſe; 
and by Force of the Writ they could not have the Cuftody 
. of him, becauſe they have not purſued the Writ ; and if the 
Bayliffs ſhould be ſuffered to carry him to Lambeth, by the 
fame Reafon they may carry him to York, or to any other 
remote Part of the Realm at their, Pleaſure, 
© Secondly, CO aid, That in as much as the Writ, 
which is their Warrant, was to have his Body at the Court 
of King's Bench fuch a Day, they ought to bring the Body 
the uſual Way to Weſftminffer where 4 King's ch then 
pas, for ſo much is implied by the Writ ; and therefore the 
carrying of his Body to Lambeth, in another County, was 
without Warrant, and by Conſequence an Eſcape, and the 
Plaintiff thereby out of Ar Cuſtody: ak by 
Jo which it was anfwer'd and reſoly'd by the Court, That, 
firſt; there was a Difference between the Cuſtody of one in 
Execution within the Franchife or Grunty which 
mon Goal is, or the Office of the Sheriff or Bayliffs ex- 
tends, and where the Sheriff or Bayliff hath the —Y 
Ta 9 Soo poles g 
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Par HI. BovyToN':s Caſe. 8 
of one in Execution out of their Franchife or County, as 

in the Caſe at Bar by Force of a Writ : For if the Sheriff 
or Bayliff of a Liberty aſſent that one who is in (a) Exes {#2 * Rolls fos. | 
cution and under his Cuſtody go out of the Goal for a Time, Ser. 14% Cr, 
and then to return, altho he return at the Time, yet it is an . #4 

Eſcape. So if the Sheriff, Oc. ſuffer him to go by Bail or 

(0) kon, for the Sheriff, or Bayliff ought to keep him (6) 1 Rolls $0y, 
(c) ſalve & arila cuſtodia. And the Statute of . 2. 2 —— 4 
ch, 11. ſaith, N 00 carceri manucipentur in (d) ferris, 10 as Co, Lit. 206, a,. 
the Sheriff may keep them who are in Execution in Fetters ch. f Nel. 
and Irons, ro the End they may the ſooner ſatisfy their in Kelw. 214. 
Creditors. And with that agrees a Reſolution, Trin. 24. Nana A 2, 
Hs. by the Advice of Fitz James and (e) Norwich, C. Juſtices, (c) Hard. zo. © 
and Firzberbert and Spilmen Juſtices, that by the Law, thoſe j*351-8 Co, 
who are in Execution ſhall not go at their Liberty within Sber. 140, Cr, 
the Priſon, nor out of the Priſon with the Keeper, but ſhall 737 #5 Fei 
be kept in ſtrict Ward, Vide Dyer (f) 249 b. and the Statutes 4. 3 Inſt. 35. _. 
of 2. R. 2. cap. 12. & Weſtin. 2. * 11. But it was adjudg d, 4 7 
where the Sheriff hath one in Execution for Debt, and a 140.8 Kolls $07. 
(2) Habeas corpus iſſues out of the King's Bench to have the (1 Rall 807. 
body of him who is in Execution in the ſame Court at a Dyer 249: Ph 54. 
certain Day, by Force of which Writ, the Sheriff, before Jr :45. N. 84 


the Return of the Writ, brings his Body to an Inn in Smith. al . 


-—aell 
* * Sy 
* 


44 


| field towards Weſfiminſt er, and the Priſoner of his own Head 144, Moor 2574+ 


goes without any Keeper to Southwark, in the County of Su- 
rey, and the next Morning comes again to the Sheriff to 
Smithfield; and at the Return of the Habeas Corpus the Sheriff 
delivers his Body in Court, this was no Eſcape. 2 2 

And ſo it was adju d in this Court 31 Eliz. in Char- 
nock's Caſe, who was Sheriff of Bedford, for the Effect ot 
the Command of the Writ was perform d, ſcil. to have his 
Body in the Ks Bench ſuch a ; and this ſtands with 
great Reaſon, for the Sheriff, Cc. may more ſtrongly guard 

is Goal than every Inn or other Place thro' which he travels; 

8 fortiori in 5 at Bar, for he was always under the Cu- 
ſody of the Bayliffs. And the Writ doth not command 
the Sheriff to bring him the direct or uſual Way to Weſt" 
Oe. but only to have his Body in the K's Bench, Cc. ſuch a 
Day. And therefore if one be Sheriff of two Counties, and 
bath arreſted and taken ſeveral Perſons in Execution in the 
ſeveral Counties by Force of ſeveral Copias ad Satisf. directed 
to him, he may in that Caſe bring one Priſoner out of th'one 
County into th'other, to- carry them both together to the = 
K's Court at Men without any Eſcape ; and what Way or 
Place the Sheriff thinks moſt ſure for him he may take. 

And ſome conceived that the Caſe at Bar was ſtronger, be- 
auſethe Priſoner went to Lambeth at his own Req. and there- 
fore he ſhall not diſcharge himſelf by Audita querels in this 
Cie. And for as much as Eſcapes are ſo (h) penal to ©) Dalt. Sher. 
dberiffs, Bayliffs of Liberties, and Goalers, the Judges GY 
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Boron Caſe,  PartHl, 
boek the Law have always made as kind and favourable Con- 
PD ſtructions as the Law would fuffer, in Favour of Sheriffs, 
- | | © Bayliffs of Liberties, and Keeperg of Priſons, who are Off 
Tees and Miniſters of Juſtice. And to the Intent that every 
C2) Hard. 31. one ſhould bear his own (4) Burthen, the Judges would ne. 
ver adjudge one to make an Eſcape by any ftri& Conſtruction, 
And therefore if one ii Execution eſcapes out of Priſon, and 
5 flies into another County, it may be argu d that this ſhall be 
3 an Eſcape, altho he be re- taken on freſh Suit, becauſe the 
Plowd.37.2. Sheriff cannot have the Cuſtody of him in (b) another County, 
- rl nan in Regard he is not Sheriff there, neither doth his Authority 
* *  extendthither. But the Judges, nevertheleſs, will N 
3 it no Eſcape, becauſe the Sheriff did all he could, and by 
C4) Moor 57: his (c) freſh'Suir hath re- taken him beforeany Action brought, 
=. 3 21052 So in the Caſe at Bar, when the Priſoner is once out of the 
3 Z Cr, Car-240 proper County, altho“ he goes into another County which is 
=. . > not in the Way to Nm, where the K's Bench ſits; this, by 
Wasways Hase, a favourable Conſtruction in Law, is not an Eſcape, if at 
of the Day of the Return he have the Body of the Def. in Court, 
3 And if the Sheriff, &c. ſhould be compelled to bring his Pri. 
IF | ſoners to the K's Court as in recta lines, it would be too full 

of Hazard and very dangerous for Sheriffs, Cc. 

+, 1 Secondly, it was reſolv'd, That if one in Execution eſcape 
"HS of his own Wrang and be re-taken, he. ſhould/ never have 
ſe) Poſte W, an Audits (d) pad ui diſcharge himſelf of the Imprifan- 


| 11 ment, becauſe he ſhall not take Advani ge of his own 
gt the Goaler to 


Salat e, Wrong; and in ſuch Caſe it is lawfu 
Sens: take him, as it more fully appears in the following C 
And where it was objected, That the Writ was not good 
caufe it doth not appear that the Warrant made bythe Bay- 
| liffs was in Writing; for the Words of the Writ are, Virtue 
cujuſdam warrant, and doth not ſay in Writing as hath been 
be  * ſaid. But that Exception was difallow'd by the Court; for 
£12 Jones 397, the Sentence is, () Virtute cujuſlam „„ prefat 
= R. & M. fact & direct, c. by whith Words (fait & dirt) 
__ = is implied that ĩt was in Wuitigz, | 
3 Another Exception to the Writ was taken, That it doth 
not appear thereby when the judgment was given, nor when 
the Capias ad ſatiifaciendum, nor when it was return d, fo 
that it might appear that the Defendant was arreſted by 
Force of it after the Tete of the Writ, and before the Re- 
= - turn of it; but that Exception was alſo diſallowed by the 
.. Tel. 20. Court, for as much as it (g] appears by the Writ, That the 
E;, "oh ſaid Thomas Boyton the Planeift Dirtute brevis 4 captus G 
arreſtalus fuit in execution, by theſe Words jt is implied that 
it was lawfully and duly done. And it tee, chat Writs 


* 


w% 


To 


I 
= + 


| A 


_  . 


3 are more compendious than Counts, and Counts than other 
| 8 Pleadings, for Writs comprehend the Fired and Subſtance 
without Circumſtance of Time or Place, and other Circum: 


r eee, 


ſermino Sandi: Hillarii, ff 
Anno Triceſimo ſexto Eliza- = 
bethæ Regina, Rotulo 440. 2 


I llihelmus Spencer nuper de Swindon in Comitatu Wilts. iT 
W predit' Yeoman, & Thomas Spencer nuper de Swin- 
lon in Comitatu prædicto Yeoman, attach fyerunt ad re- | 
pndendum Jacobo Lynch, de placito quare vi & armis | : 
um meſuagium, unum horreum, unum gardinum, ofo. 
nta acras terre, octoginta acr* prati, & octoginta acras 
ulturz cum pertinentiis in Swindon, quæ Georgius Brown 
les przfat” Jacobo dimiſit ad terminum qui nondum 
feteriit, intraverunt, & ipſum a firma ſua prædicta eje- 
unt: Et alia enormia ei intulerunt, ad grave dampnum 
if Jacobi, & contra pacem dominæ Reginz nunc, &c. 
unde idem Jacobus per Thomas Cowper Attornatum 
ym queritur: Quad cum prædictus Georgius Brown vi- 
imo ſecundo die Oftobris, anno regni dominæ Regin- 
ne triceſimo quinto, apud Swindon prædict' dimiſiſſet 
em Jacobo tenementa pradict cum pertinentiis: Ha- 
aum & tenendum eadem tenementa cum pertinentiis 
dem . Jacobo & aſſignatis ſuis, a feſto Sancti Michaelis 
tangeli tunc ultimo præterito, uſque finem & termi- 
m quatuor annorum extunc proxime ſequentium & ple- 13 
ne complendorum ; virtue cujus dimiſſionis idem Jaco- = 
8 10 tenements ita cum pertinentiis intravit, K | 
inde poſſeſſionatus, & ſic inde poſſeſſionatus exiſtens, 
bg Willihelmus & Thomas poſtea, . 


to ſupradicto, vi & armis, &c. tenementa prædicta cum 

pertinentiis, quæ prædictus . Brown eidem Jacoby 

in forma 8 dimiſit ad terminum prædictum qui non- 

dum przteriit intraverunt : Et ipſum Jacobum a firma ſux 

pradicta ejecerunt, Et alia enormia, &c. Ad grave damp.) 

num, c. Et contra pacem, &c. unde dicit quod deterig. 

ratus eſt, & dampnum habet ad valentiam viginti libn. 

rum: Et inde producit ſectam, &c. Et prædicti Willihel. 
mus & Thomas per Johannem Puxton Attornatum ſuy 

venerunt & defend' vim & injuriam quando, c. Et dicunt 

quod ipſi in nullo. ſunt culpabi les de tranſgreſſione & ejegis 

one pradict, prout prædictus 1 ſuperius verſus eq 

yeritur : Et de hoc ponunt ſe nat 1k Et prædidu 

; lacobus ſimiliter. Ideo præceptum eſt Vicecomiti, quod ye. 

nire faciat hic in Octabis Purificationis beatæ Mariz duode. 

cim probos & legales homines, &c. Per quos rei veritas, &. 

Et qui nec, &c. Ad recogn, &c. Quia tam, &c. Poſte 

I | continuatur proceſſus inter partes prædictas de prædicto 

5 Plübkzacito per Jurar' poſit' inde inter eas, in reſpedum hic 

2 ad hunc diem, ſeilicet in octabis Sancti Michaelis, aum 

regni dominz reginæ nunc triceſimo ſeptimo, niſi Juſticiam 

dominæ Reginz ad Aſſiſas in Comitatu prædicto capiend 

aſſign pro formam ſtatuti, &c. die Jovis decimo ſeptimo die, 

Julii proxim' præterit, apud novum Sarum in comitat' pr. 

dicto prius veniſſent: Et modo hic ad hunc diem venet 

tam prædict Jacobus Lynch, quam prædict' Willihelmw 

Spencer & Thomas Spencer per Attornat' ſuos prædictos, Et 

præfat' Juſtic' ad as coram quibus, &c. miſ. hic recot. 

dum ſuum in hzc verba : . Poſtea die & loco infracontent 

WES - coram Thoma Walmeſley uno Juſtic* domina Reginz (e 

Banco, & Edwardo Fenner uno Juſtic' dictæ dominz Re 

ginz, ad placita coram ipſa Regina tenend' aſſign, Juſtic 

ipſius dominz Reginz ad aſſiſas in comitaru Wilteſ. c- 

piend,, aſſign formam ftatuti, &c. ven tam infrand- 

minat Jacob Lynch, quam infraſcript' Willihelmus Spen- 

cer, & Thomas Spencer per Attornatos ſuos infracontentz 

Et Jurat' juratæ unde infra fit mentio exact, quidam e0- 

rum, videlicet Willihelm' Garret de Shaw gener', Will 

—_ \- Hhelmus Bury de Crickland, Thom' Buchell de Netherhaven 


c 
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8 Willihelmus Morte de Haydon, Johannes Noyſe de 
Graſton, Richard Legge de Netherhaven, Thom' Smith de 
Kynnet, Tho' Sloper de Mounton, & Willihelm' Gould 
ſhorough de eadem venex' & in Jurat' illam jurat' exiſtunh 
Et quia reſid Jur jurat illius non comparuerunt, ideo 
de circumſtantib per Vicecomitem comitatus prædicti ad 
hoc electi, ad requiſitionem prædicti Jacobi, = * 
0 1 mn 


Mar HI. Brown's Caſe. 
undat Juſticiar prædictorum de novo apponuntur, quo⸗- 
Tr FI panello * oj affilantur, ſecundum Ke 

mam ſtatuti in hujuſmodi caſr 

tor ſic de novo appoſit, videlicet Thomas Stringer, 
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u nuper edit & provi. A 
libelmus Bundy, & Willihelmus Haſcall,, exact fimilitern 


1 qui ad, veritatem de infracontent fimul cum aliis 
mt predict prius impanellat & jura icend', electi, 
1 K jan dicunt ſuper — ro: nd 
dictus illihelm' „N non eſt culpabilis de tranſ- 

el. & ejectione infra 

erius allegavit: Et ulterius dem jurat quoad totas tranſ- 
reſſion' & ezectionem infraſcript præter tranſꝑreſ. & ejecti- 

nem in meſuagio infracontent, & viginti & ſex acris terr” 

e tenementis infraſpec' per prædict Thomam Spencer in- 

grius fieri ſuppoſit' dic ſuper ſacramentum ſuum, quod 
lem Thomas non eſt inde culpabilis, prout idem Thom” 


cript, prout idem Willihelmus in- 


niliter inde interius allegavic ; Et quoad tranſgreſ. & 
ionem infraſpec in prædict meſuagio ac vigint & ſex 
ris terræ interius fieri ſuppoſit', iidem Jurat dicunt ſu- 


r ſacramentum ſuum, quod diu ante infraſcriptum tempus 


o ſupponitur tranſgreſ. & ejectionem ictas fieri, qui- 

Richardus 2 fuit — de orediao - - 
jeſuagio & viginti & ſexacr* terræ cum pertinentiis, quam 
+ altis tenementis infraſcript* reſid cum pertinentiis in 
mminic' ſuo ut de feodo, Et fic inde ſeifitus exiſten, idem 
lichardus diu ante predi tempus quo, &c. per quoddam 
ziptum ſuum feoffamenti indentat, in confideratione cu- 
ſdam goons cujuſdam Johannæ adrunc uxoris ſive filiæ 

llihelmi Spencer militis defuncti, extunc impoſterum 
wendum & fiend', dedit & conceſſit, & eod' ſcripto ſuo 
entato confirmavit Johan Winchcombe ſen' de New- 
in comit Berk & Johan' Knight de Newbery przdi& 
lictum meſuagium & vigint' & ſex acras terræ in quibus, 
* inter, alia: Habend & tenend eadem meſuagia & vi- 
ut & ſex acr* terr in quibus, &c. inter alia præfat' Johan 
inchcombe & Johan Knight hæred' & aſſignat ſuis im- 

petuum, Sub hac tamen conditione ſequenti: videlicet, 
0d prædict' Johannes Winchgombe & Johannes Knight 

hn unum menſem proxime ſequent poſt dat ejuſdem ' 
Ati, per eorum ſufficiens ſcriptum in lege, prgut per 
t canſilium in lege præfat Richard' Bridges adviſaret', 
aderent, concederent, & deliberarent prædict meſuagium, 
mgint”. & ſex acras terr, in quibus, &c. inter alia eidem 

dard & dict Johanna uxori ſuz: Habend' & tenend* 
aum meſuagium, & vigint' & ſex acras terr, in quibus, 

inter alia eidem Rich & dict Joh' uxori ſuz, & hæred 

Qrporibus ejuſdem Richardi & dict Johann' uxoris e jus, 
een ee eee eee, 
| * Ferear. 


/ 


2 — 


aw tek p 
- 
, 


* 


ur fr Brown's Caſe. 


T 0 talliato in forma przd', remanere inde ultra ur ſupra⸗ 
as elt. Et ulterius Jurat przd' dicunt ſuper ſacramentum 


am, quod eadem Johan fic inde ſeiſit' exiſten, præd Anth' 
ages quarto die Decemb, anno regni dictæ dominæ Re- 
iz nunc triceſiqo ſecundo apud Walcot præd', per quan- 


tam pradictorum Richardi Bridges & Johannz, & Barbar 
ne uxor” ipſi Anthonii, ac quendam Edwardum Langford 
geroſum, per nominz Anthonii Bridges de Weſt Shefford, 


, has Shefford magna in com Berk ar, & Barbar uxor ej, 

us, M Edward' Langford de Lincolns Inne gener ex una parte 
quendam Georgium Brown Militem, per nomen Georgii 

1 ſou Arm', ſecundi filii prænobilis Anthonii Vicecomitis 

ic nobilis ordinis Garterii Militis ex altera parte, cujus al- 

1. pars ſigillis eorundem Anthonii Bridges, Barbar, & 


d Langford ſignat, geren dat eiſdem die & anno, Jur' 
dit in evidentiis oſtenſ. fair, convent, conceſſ. conde- 
ef, concluſ, & plenarie agreat fuit, per & inter eaſdem 
ttes ad eandem indenturam modo & forma ſequen', videP 
pd przditus Anthonius Bridges, filius prædictorum Rich' 
Ages & Joh', & Edwardus Langford, convenerunt, & con- 
ſerunt pro ſeipſis hzred', & aſſignat ſuis, ad. & cum pred” 
vrgio Brown, hzred' & aſſignatis ſuis per eandem Inden- 
um, quod ipſi iidem Anthonius Bridges filius prædictorum 
khardi Bridges & Johannæ, & Barbara, una cum pred 

do Langtord, ante terminum Paſchz tunc proxim' ſe- 
en), levarent & cognoſcerent coram Juſticiar' dictæ dominæ 


os fines cum proclamationibus, ſecundum curſum fini- 
in eadem cur* uſitat przf. Georgio Brown, de toto illo 
Inerio de Knitbury, cum omnibus & ſingulis juribus, mem- 
k & pertin' in pradict com' Berk. Ac de omnib' meſuag, 
& tenement”, reddit, ſervitiis, advocationibus, patronat', 
ttib', privilegiis, proficuis, & hæreditament cum om- 
& ſingulis eorum pertinen' eidem manerio ſpeQant”, 
e pertinent” : Ac de prædictis tenementis integris interius 
ilicat”, per nomen terrarum, tenementorum, ac hzredita- 
morum cum pertin', vocat ſive cognit? per nomen de 
lot, jacen' in Swindon infraſcript', unde pradict meſuag?, 


de omnib' meſuag, cottagiis, terris, tenementis, reddit, 
Mis, & hzreditamentis quibuſcunq; ad eadem ſpeQan', 
Wan, reputat', dimiſ. five accept tanquam pars five par- 
eorundem, per nomina quadragint' meſuagior, vigint* 
Mr, unius columbarii, triginta gardinor, vigint poma- 
„ mille acrar terr, treſcentar acrar prati, mille 
um paſturz, centum acrarum boſci, quingentaram 
g mean 


* 


n Indenturam fact inter prædictum Anthonium Bridges, 


winz de banco apud Weſtmonaſter, quendam finem, vel 


noint' & ſex acr tert tunc tuerunt, & adhuc ſunt parcel: 


* 
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wel Brown's Caſe. PART I 
Acrarum jampnorum & bruere; & 1 inta ſolidat' like 
reddit', — pertinentiis in Knitbury; Hole, fiese | 
Walcot, & Swindon in'przdi& com Berk & Wilteſ. vel pe 
quemcunque alium numerum acrarum, aut ſola vel una cu 
allquibus aliis maneriis, terris, ten tis, & hæredi tamentit 
quodq; was finis, vel prædicti fines concernen præmiſſi 
eadem Indentura præmencionata, & executio finis vel finiu 
ill' foret & forent, ad uſum prædicti Georgii Brown, ham 
& aſſignatorum ſuorum imperpetuum, & ad nullum alin 
uſum, intentionem, ſive propoſitum. Et iidem Jurat ul 
ri dicunt'; quod in performatione & accomplement conye 

ſionis & agreamenti in dict rg inter prædict Anti 
Bridges, filii prædictorum Rich' & Joh', Barbara', & Ed 
Langford, & prædict Georgium Brown forma przdida fit 
mentionat, poſtea & ante prædictum terminum Paſcha, { 
licet termino Sancti Hill', anno regni dictæ dominæ Rein 
nunc triceſimo ſecundo ſupradict, quidam finis levayit j 
curia dict domina Reginæ apud Weſtm' in prædict' con 
Middle, coram Edmundo Anderſon, Franciſco Myndham, 
libelmo Prriam, & Thoma Walmſley tunc Juſtic' ejuſdem du 
Reg & aliis dictæ d'næ Regin fidelib' tunc ibi præſent, i 
ter 2 Georgium Brown 'quzrent', & prædictos Ant! 
Bridges, filium prædictorum Rich' & Joh', & Barbaram un 
ejus, & Edwardum Langford generoſ. deforc' de te 'ntis ig 
tegris illis in eadem Indentur ſpecificat', unde przdi& me 
ſuag & vigint' & ſex acr' terr' ſunt, & tempore levationi 
finis illius fuerunt parcell' inter alia, per nomina manerioru 
de Knitbury, & Fally, alias Fally magna cum pertinen'; 
ſexagint meſuag vigint' toftorum trium columbar, quae 
gint gardinorum, quinquaginta pomariorum, quatuor mil 
acrar terr, treſcentar* acrarum 2 — millium 20 
rum paſtur, treſcentar acrar boſci, mille acrar jampnom 
& bruere, & ſex librar' treſdecem ſolidat' & quatuor den: 
reddit, cum pertinen in Knitbury, Holt, Fally, alias Fal 
magna, Hungerford, & Weſt Shefford, alias Shefford magm 
Necnon Rectoriæ de Fally magna cum pertinen, ac libe 
warren”, & libertat' parci in Weſt Shefford alias Sheffo 
magna, Ac etiam de libera piſcaria magna de Kennet in co 
Berk ac manerii de Buddeſden cum pertinen ac vig 
meſuag, decem toftorum, duodecim gardinorum, octo pt 
marjorum, mille acrar ter, centum acrar' prati, mille ac 
paſturz, ducentarum acrar* boſci quingent' acrar jampnoril 
& bruere, & quadragint' ſolidat reddit' cum pertin in Þud 
deſden, Lugerſhal, Walcot in Swindon in com' Wilts 
unde plVitum conventionis ſumm fuit inter eos in eadem ll 
ſcilicet quod przd' Anthonius, Barbara, & Edwardus recog 
Prædicta maneria, ten ta, reddit, rectoriam, warren', libert 
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Fpiſcariam cum pertinent” in eodem fine content? eſſe jus 
us Georgii, ut illa quæ idem Georgius habuit de dono 
zudem Anthonii, Et Il remiſerunt & quiet' clam', de ip - 
Anthonio, Barbara, & Edwardo, & hzred' ſuis przd' Geor- 

170 & heredibus ſuis imperpetuum. Et præterea iidem An- 
thonius & Barbara conceſſerunt, pro ſe & hzredibus 'ipſius 
Anthonii, quod ipſi Warrant przd' Georgio & hæred' ſuis 
ict maneria, tenementa, reddit, rectoriam, warren & 
bertates, & piſcariam cum pertin in eodem fine content”, 
wntra prædict Edward & hzredes ſuos imperpetuum : Et pro 
lu recogn, remiſſione, quiet' clam, warrant, fine & con- 
rordia, idem Georgius conceſſit prædicto Edwardo quandam 
znnualem redditum centum libr, exeunt' de & in prædictis 
maneriis, tenementis, reddit, rectoria, warent' libertat', 
& piſcar* cum pertin', in eodem fine content, Et ill' ei red- 
diditin eadem cur': Habend' & percipiend' prædictum annu- 
ll redd* centum librarum eidem Eqwardo, tota vita præ- 
lit Johann per nomen d'nz Johannz Bridges, matris præ- 
dai Anthonii, Ad feſta Annunciationis beatz Mariz virgi- 
gs, Nativiratis S. Johan Baptiſtz, ſancti Michaelis archange- 
k & Natal d'ni, per æquales porciones annuatim ſolvend* to- 
A rita ipſius Johannz, prima ſolutione inde incipiend' ad 
Uluc feflum feſtorum prædict, quod proxim' poſt deceſſum 
aus Anthonii fore contigerit. Et ſi contigerit prædictum 
wnualemTedditum centum librar, aut aliquam inde parcel 
xetro fore in parte vel in toto, poſt aliquod feſtum feſtorum 
weditorum, quo (ut præfertur) ſolvi deberet, non ſolut* 
er ſpacium trigint' dierum, Quod tunc & toties prædictus 
beorgius & hzredes ſui forisfacerent prædicto Edwardo qua- 
mor bras & quindecim ſolidos nomine pœnæ, quoties præ- 
annual reddi centum librarum, aut aliqua inde parcell', 
& aretro fore contigerit, Ft ꝗqd' tunc & toties bene liceret 
dem Edwardo, tota vita ipſius Johannz in prædicta mane- 
u, tenementa, reddit', rectoriam, warrenam, libertatem, 
Epiſcariam cum pertinentiis in dicto fine content, & quam- 
et inde parcel' intrare & diſtringere, diſtrictioneſque ſic 
em capt' & habit', licite, abducere, aſportare, & effu- 
re, ac penes ſe retinere, quouſque tam de prædicto annuali 
ddr centum librarum, cum arrearagiis eiſdem ſi quæ fuiſ- 
t, quam de prædictis quatuor libris, & quindecim ſolidis, 
mine pœnæ, ut præfertur forisfaciend” plenarie fuiſſet ſa- 
bkhtum, & perſolutum. Conceſſit etiam prædictus Geor- 
dus prædictis Anthonio & Barbarz prædicta maneria de Bud- 
elden,& Fally, alias Fally magna cum pertin', ac vigint me- 
Wp, decem tofta, decem gardina, ſex pomaria; mil acr' ter”, 
it acr prati, mille acr paſtur , cent' acr boſci, quingent a- 
; | | 3 a 
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cras ampnorum & bruere, & quadragint' ſolidat reddu 
cum — in Buddeſden, Luggerſhal, Fally, alia 
Fally magna, & Weſt Shefford, ac Rectoriam de Fally mag 
na cum pertinentiis, ac liberam warrenn & libertatem pard 
in WeſtShefford, alias Shefford magna prædict, parcel! n 
neriorum, tenementorum, & reddit prædictorum cum pep 
tin in. dicto fine conten': Et il eis reddiderunt in eadew 
cur: Habend & tenend eiſdem Anthonio & Barbaræ, d 
capitalib' d' nis feodi illius, per ſervitia quz ad illa maneri 
tenementa, reddit, rectoriam, warrennam, & libertaten 
parci pertinent, tota vita ipſorum Anthonii & Barbara, 4 
eorum alterius diutius vivent, abſq; impetitione alicujus a 
ſti, rota vita ipſius Anthonii; Et poſt deceſſum ipſorm 
Anthonii & Barbara, eadem maneria, tenementa, reddituy 
rectoria, warren', & libertates 1 cum pertinen', inte 

re reverterent ad ictum rgium & heredes ſug 

enend de capitalib d nis ſeodi illius, per ſervitia quæ a 
illa maneria, renementa, reddit, rectoriam, warren, & | 
bertat parci pertinent imperpetuum. Et iidem Jur ulteriz 
dicunt ſuper ſacrum ſuum prædict, quod prædict Johanna d 
eiſdem meſuag & vigint & fex acr ter, inter alia cum pe 
tin in forma predic ſeiſit exiſten', exdem Johanna poſi 
& ante infraſcript tempus quo, &c. ſeptimo die Octob. ana 
regni dict d'nz Reginæ nunc triceſimo fecundo, apud Swit 
don przd', per quandam Indentur' ſuam dimiſſiònis int 
ipſam Johann, per nomen Joh Harecort de Ludgerſhal i 
com Wilteſ. viduz; alias dic d na Joh Bridges de I 
gerſhall in Com Wilref. viduæ ex una parte, & quoſda 
Edmund 22 Willi Bridges, & Antho Bridge 

filios ejuſdem undi & aſſign ſuos ex alia parte fact 
cu jus quidem Indentur dat” eſt viceſimo primo die Auguſ 
ann regni did d næ Regin nunc triceſimo ſecundo ſup 
dict, tam pro & in conſideratione ſurſum redditionis uni 
Lndentur' ſive dimiſſionis ante tunc conceſſ.de omnibus & fi 

| way præmiſſis in eadem Indentur prædict Johann' tuncy 
ſtea dimiff. & dimittend', decem & novem annorum, & 
teri tunc ventur & minime expirat, quam præd Edmund 


priorem Indentur, five dimiſſionem, ad vel ante ſigi lla 
nem & deliberationem. dict Indentur, modo in evident 
oſtenſ. prædictus Edward Bridges ſurſum reddidit & deli 
ravit in manus & poſſeſſ. dictæ johannæ quam pro 4 
verſis aliis bonis caufis & conſiderationibus eandem 
hannam maxime ſpecialiter movent', dimiſſit, concel 
& ad firmam tradidit præf. Edward” Bridges, Willi Bridge 
 Aatho? Bridges, filiis ipſi Edmund', prædict' meſuag & 
* ren pertin' inter ain: Habend' & ten 
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you maſking" viginri & ſex aeras terræ inter alia praf. 
wand, Willihelmo, & Anthonio Bridges, prædictis duobus 
Sis jpſius' Edmundi Bridges, termino vitæ eor natu- 
pro termino vite cuzuſlibet eor diutius viven, & 
emlibet eor ſucceſſive gaudend'; reddend' & ſolvend' pro— 
ade antuatim duran term illo præf. Joh. ſub & per nomen 
& Hatecourt hæred & aſſignat. ſuis, 4 li. & 2. d. bonz & 
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alis monetæ Angliz ad duos uſual feſta five terminds an- 

u viz ad feſtum Annunciat beatz Mariz virginis 40 8. 
en rd. Et ad feſtum Sancti Michaelis. conſimilem ſummam 
as. .d. 2 "> ag: ha & 2. d. prout per 
„ adem Indenturam dimiſſionis eiſdem Jur* in evidentiis 

ent. plenius liquet; virtute cujus dimiſſionis prædicti 
u mand Bridges, Willihelmus Bridges, & Anthonius 


ges, filius ejuſdem Edmundi fuerunt . ſeifit; de præd'“ 
up. & viginti & ſex acris terræ infraſcript”, prout lex 


S = 


et Et ulterius iidem Jur' dicunt ſuper ſacramentum 
- Wim quod pred meſuag. viginti & ſex acræ terræ infraſpec', 
rinW-cKcra tenementa in dicta Indentura dimiſſionis per ip- 
1 2 m ſub & per Joh' Harecourt præf. 

ad, Willihelmo & Antonio, filiis ejuſdem Edmun- 


in forma prædict dimiſſ. non fuerunt uſualiter dimiſſ. 
A majorem partem vigint. annorum proxime ante dimiſ- 
win il ſie ut præfertur fact. pro tali parvo reddit”, Anglice 
in ele Rent, qual“ per Indenturam prædictam inde modo 
eridentii oſtenſ. in forma prædicta reſervat fuit: Et iidem 
mt. dicunt ulterius ſuper ſacramentum ſuum, quod præ- 
Johanna poſtea & ante præd tempus quo, &c. ſeilicet 
imo nono- die Septembris, Anno regni dictæ dominz 
ina nunc triceſimo quinto, apud Ludgarſhal prædictam 
it poſt cujus mortem prædictus Georgius Browne in te- 
nenta infraſcri pt. — o cum pertin' in quibus, c. | 
kllonemprzd' Edmudi Bridges, Willthelmi, & Antho- 
bridges, filiorum ipſi Edmundi inde intravit, & fuit in- 


nc Wfilitus prout lex poſtulat; Et fic inde ſeiſit' exiſten', po- 
& & ante prædict tempus quo, &c. ſcilicet infraſeript vi- 


no ſecundo die-ORobris, anno triceſſimo quinto, infra 
pt dimiſit prefat Jacobo eadem tenementa int 

ipec. cum pertin' in quibus, &c. habend”® & renend' 
im Jacobo & aſſignatis ſuis ab infraſcript. feſt. 8. Mich. 
mngeli, uſque finem & terminum infracontent' 4. an- 
extunc proxim' ſequen & plenar complen@ ; virtute 
s dimiſſionis præd Jacobus in eadem ten. ta integra infra- 
eum pertinentiis intravit, & fuit-inde poſſeſſionatus 
it lex poſtulat, ſuper cujus quidem Jacobi mar" 
„ ILY © G T. pen- 
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"© Bow Coſt! eee 
T. Spencer us ſerviens pred” Edmundi Bridges & per ti 
przceptum infraſeript, tempore quo, c. id pred meſuay; 
& viginti & ſex acras terra intravit, & pred Jacobum 

firma ſua præd' inde. ejecit; 8ed utrum ſuper tyta materia 
prædict 2 ſos Jurat in forma præadiſt compert ' intracig 
præd I in præadidt meſuag. & viginti & ſq 

acras terræ cum pertinentiis ſuper 9 — pred” Jacokj 
inde fit bona & legalis intracio in lege necne, iidem Jurg, 
hic, &c. Et fi ſuper tota præd materi 


penitus ignorant, Et petunt inde-advi m & diſcn. 
tionem juſticiar 
videbitur Juſticiar & Curia hic, quod pre@ intracio praſ 
Tho. Spencer in præd og. & viginti & ſex acras term, 
ſuper poſſeſſionem pred? Jacobi Lynch, non fic bona & legs 
lis intracio in lege, tunc iidem jurat dicunt ſuper ſacg 
mentum ſuum quod prꝗad Thomas Spencer eft culpabilis 
de tranſgreſſione & ejectione pred in pred. meſuag. ac vi 
inti & ſexacris terxæ, prout ict Jacobus interius vet 
ſus eum queritur; Et tunc aſſid dampna ipſius Jacobi & 
caſione tranſgreſlionis & ejectionis illarum, ultta miſ. & c 
ſtag. ſua per ipſum circa ſectam ſuam in hac parte appolit 
ad quatuor denarios : Et pro miſ. & cuſtag, ill ad duok 
cem denarios. Et ſi ſuper tota materia prad* videbitur |, 
ſticiar & Curia hic, quod-predifta intracio pradicti The 
me Spencer in prædictum meſuagium & viginti & 
agras tertz, ſuper-poſſeſſionem præadicti Jacobi fit bon f 
legalis —_— in lege, tunc iidem- Jurar. dicunt ſuper” f 
cramentum ſuum, quod prædictus Lhomas Spencer non e 
* de tranſgreſſione & ejectione prædidt in  eiſden 
meſuagiis ac viginti & ſex acris terræ cum pertinentil 
prout prædictus Jacobus interius allegavit. Et quia Jul 
ctar' hic ſe adviſare volunt de & ſuper præmiſſis priuſquat 
Judic' inde reddant, dies dat. eſt partib'-pred* hic uſque 
OQob. 8. Hillarii de audiendo inde Judicio ſuo, eo quo 
iidem Juſtic' hie inde nond , c. Ad quem diem hic ven 
tam przd* Jacobus, quam Wil & 
per attornatos ſuos prædict, Et qum Juſticiar hic ſe ultem 
adviſare volunt de & ſuper præmiſſis prtuſquam judicivi 
inde reddant, dies ulterius datus eſt partibus predic 
hic uſque a die Paſchz in quindecem dies de audiend 
| Inge jadicio ſuo, eo quod iidem Juſticiarii hic inde nc 
dum, &c. Ad quem diem hic venerunt tam præd' a 
bus per Georg. Duncombe attorn' ſuum, quam præd Wil 
& Thom pro attprn ſuum præd': Et quia juſticiar hic 
ulterius adviſare volunt de & ſuper præmiſſis priuſquam | 
dicium inde reddant, dies ulterius datus eſt partibus przd Þ 
uſque in craſtino 8. Trin. de audien inde judic fuo, eo a 
| "LM 8 N 1¹ 
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— A bens bi — 8 Duncombe attoma- 
um m * 

wm — ooarcy — præd Willihelm & Thomas per attorng- 

am ſuum præd — uiajJuſtic. hic ſe ulteri' adviſare volunt 

| priuſquam judic inde dies 

\ pred? hic;vſq'in Octob. S. Mich. de au- 


fo fu, eo quod 1id' Juſtic hic inde-nond”, 
er. Ad ae diem hie ven tam præd Jac Lynch 
Duncombe attorn ſuum, quam a0 iP. 


— intracio- In! I = 2 SS 2015 
& 10 in lege; Ideo con præd Jae, 
Han cecuperet verſus pref. Tho Spencer termin ſuum 
peed adhuc ventur, de & in 'prad' meſuagio & viginti & 
7 cum pertin, & dampna ſua pred” ad xvi. d. per 
u prad in forma prad aſſeſſa, necnon xxvi. li. & ix. s. 
ed ad requiſition ſuam pro mid. & cuſtag ſuis przd; 
qereur hic de increment” adjudicat. n 1 


wo le t ad ont * ore AR, & iii. d. Et pred” 
Tho! inde capiatur, &c. ele in in . 
6a pro falſo COIL Will 


* 


— lle Walk & Tho 
etat exiſtunt: & 
bays 7 pron Sc. Et ſuper hoc pred', Jac petit 
hee dn Reg vic com' præd dirigend, de habefe faciend 
V keſſeſ. ſuam termini ſui præd adbuc ventur, de & in prad 
þ — — & ſex acrꝭter cum pertinꝰ: 'Exei concedi- 


le ler. an ſoz, xxvi. die Novem ann regni d'az Reg nune xl. 
en hic in cur 2 Jac per præd 2 Nicols attorn 
ſum: Et per ſpeciale war ei in hac parte conſtitut' cogn 

Latisfactara ef eſt ei de dampnis præd': * * * 
tampnis ill 1 48. 
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1 EIS | 6 4 DYE DSi arent Moder wir ot as w 
4 0 c. m2: Fr an Eg fone fre rme by Thomas () puck, on'a 1 
© 513; 6 Go. 146. ge Brown, againſt 2 acer, qq 
Y I >. xg ey pended, the ] urors gave'a ſpecial Verdi& othh 
. d. 6 15 Bonk 812 ichard Brid Jo ſeized of certain Lands in Fee, 
FF Wich did thereof enfeoff * Winſrombe- and others, on Condition 
F- 43» 4% le that they ſhould give back the ſame to him and his Wife 
® | and to the Heirs of their two Bodies b the Remain- 
| der to the right Heirs of Sir Richard, which was done at. 


cording ly ; 1 Richard had Iſſue on the Body of his Wife 

92 200 147-b. f e and died. Anthony Bridges, in the (I) 

levied a Fine (which in Truth was 

(00 —— with of c * 3 altho the Proclamations were not 

97-2 G. - faund) to Sir George Brown in Fee, the Wife, livin „ 
_ 89474, + 25. | aid Anthony, made a Leaſe of the ſaid Land for three 

24. And. 44, (Which Leaſe was not warranted by the Stature of 221k 

'45- Hard. 21. cep. 28.) whereupon Sir George Brown entred, and made the 

— =. Agr n Leaſe to the Plaintiff: And whether the Entry of Sir Georpe 

3 Keb. 323. * Brown were lawful or not, was the Queſtion; and after 

EG many Arguments at the Bar and Bench, Judgment was given 

for the Plaintiff ; And in this Cafe three Points were reſolved. 

1. That the Leaſe made by the Wife for three Lives, a 

tho the Leaſe were without Warranty, was within the Sta- 

tute of 11 H. 7. cap. 20. the Letter of which AR is 

F any Woman, Kc. have or ſhall bereafter, being ſal 

or with" any other after talen Huband ; diſcontinued or 

diſcontinue, aliened, releaſcd or confirmed, alien, releaſe u 

=—_ _ —_ confirm with Warranty, &c. For theſe Words, with Warran 

2 $4 70 age ty, (d) refer to Releaſes and Confirmations, which make 

| no Diſcontinuance without Warranty; for the Intent of 

, the At. was to prohibit not only every Barr, but eve! 
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0; ilanner ot-Diſcontinnance alſo; which puts the Heir to his Co. Lit 366. | 
Aion, by which ſometimes the Heir was diſinherited, ' 
» Wa always greatly delayed; and foraſmuch as a Releaſe or 
mation” makes no Diſcontinuance without Warranty, 
ir this Cauſe the Warranty ſhall be referred to them, to 
nale them equivalent to ſuch Eſtate which paſſeth by Live- 
whichof itſelf, without Warranty, is a Diſcontinuance. 
the Title of the AR is, Di ſcontinuance of Right or E- 
fot; and afterwards in the AR it is ſaid, | — is. 
5 „ Hereditaments: being diſcontinued, aliened or ſuffered. to be 
„ Wndverid.” And afterwards, £5 if 20 ſuch Diſcontinuance, 
Dent nor Recovery had been had; by which it appears that 
.-, bicontinnance ſtood in equal Degree with Warranty or Re- 
n. ide Dyer, Paſch. 4. Mar. 148. Beamont & Villers | 
| Caſe, & Plow, Cum. ente hah 5) pe | 3 
| 2 It was reſolved, if Anthony had granted over his Re- Plow: 45. a b. 
ad. in Fee only, he might have entred for this Forfeiture 
de expreſs Purviewot the Act, the Effect of which is; 
emife That it hall be lawful for every Perſon and Perſons to 
. hom the Intereſt, Title or Inheritance, after the Deceaſe 
ll at the ſaid Wom. of the ſaid Mannor, Cc. being diſcon- 
Fee. tinued, aliened or ſuffered to be recovered in the orm ö 
dite aforeſaid ſhould appertain, to enter into all and every the - * 
Wif, Pemiſſes, and peaceably to poſſeſs and enjoy the ſame in 
h Manner and Form, as he or they ſhould have done, 


* 


— * Vit no ſuch Diſcontinuance, Warranty nor Recovery had g 
Wir deen had nom made“: Aud if no Diſcontinuance had been 
he ( de, the Land ſhould deſcend to the Iſſue. And therefore 

de expreſs Letter of the AR, he ſhould enter on the Diſ- 


nutinuee, and not the Grantee of the Remainder. | 
elt was reſolved; That in this Caſe Sir George Brown 
9 Ibould enter on the Diſcontinuee, for if no Diſcontinuance () Moor 455. 


As. ut been made, he- ſhould enjoy the Land againſt the ſaid asg 0 | 
Ie been, and all the Heirs af his Body; for when the (6) II- Jac. 175, Hob.” 
3eorpt Wein Tail levies a Fine wich Proclamations, in the Life of 35%: * Rok #7. 
. . ai A 61. 4. 

after WE Tenant in Tail to another; and afrerwards Tenant in (e) Moor b. 

given al dies, this Fine thall bar the Tail. For the Words of 1— 4 k 
"ved. We Stature of (c) 32 H. 8. cap. 36. are, in any wiſe intailel to 463. Cr. tae. -- * 
s. 4er ſon or Perſons ſo levying the ſame Fine, or io any of the 8 
e Su- for or Anceſtors of the ſame Perſon or e t it 141. 2. Godb. 
4 i, objected that the Fine in the Life of the Wite, 58 | 
9 ſal rh operate in Part by (d) Concluſion; for after that the Co. Lk. 262. a= WY 
„ie dothremain Tenant in Tail, and in Part, by Convey- = — 1 | 
aſe # Weof an Eſtate as to the Remainder in Fee; and he who (% Lit. Ker. 283. 
r- nothing but by Concluſion or Eſtoppel, ſhall not take Ji. #3, ©r- : 

make benefic of this Act, becauſe the Words are, To whom the ta 3. b. 
nc off, Title, or Inheritance, after the Deceaſe of the ſaid 


man ſhould ertain: And in this Cale, as to the * 
Elate Tal, oo Wife being alive, the Conuſee hid * 
Wing but by Concluſion, and Right or Title of Ent y 
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Ab. 16 341% ont of this Act, that ſuch Woman T 
a 3 168, B Ant and render the Land for (d) 1000 


2 Rol. Rep. 491. that was an Alienation within the Intent of this 


2e 
| S. d . Chief Juſtice and himſelf in the Court of Wards, and d 


* 352.2 1 Rol- G ; | 44 of 


ky} 4 


vantage | immediate 
Intereſt or Inheritance at the Time of the — 
Fine 


Io! 


1 Jones 33. 
Cr. Jac. 177. 


Cc) 11 Hoy 
Cap. 10 
2 
. FI 3s the P ſon ta whom the Intereſt; Title and Inberitence, aft 
> 78. Is erion 70 Ae e, 4 ; 
a Ec. x1 7. the Deceaſe of the ſaid Woman, du m The ſame. L 


$13,514 Godd. - + the Cafe at Bar, although the Fige were without Proch 
75 TE — yet after the Death of on ng e 5 

. 31. 4. ſelf againſt his Fine enter, | 
Tr 3 Kol. 578- — lawful, and — he Mall take the Benefit of 


244 3 Jones 3. And it was ſaid by Anderſon, Chief Juſtice of the 
254. Co. Lit. why g vs, yo 
226. b. 365. b. | That where it was invented to make Evaſion 
?26, b. 365. b. mon Pleas, where i — in Tal, — 
; Fine Sur conuſans de droit come ce, &c,. and thereb 

accept a'Fine Sur conn; ; ng pretending 
Gb. 6. 3 Leon, that that was not within the Words of the A& ſal. whi 


78. 2 And-13%- prohibits Diſcontinuance, Alienation, Releaſe, Cc. Thu 


Tb, otherwiſe the Statute would ſerve for little or nothing, 


Is ac. 689. 


Cr. fo was it on Conference with other Judges, reſolved by Wr 


Car. 234 creed accordingly. And ſo it was held in the mere 
| ces 
e) 146 


LJopes60 . 18 Eliz. by Sir Jams Dyer, - Manwood and. Moun ſon 
O Ter 148, I my felf heard. Vide Dyer 3 & 4 Phil. & Mar. 
pl. 75. Co. Lit. Penicock's Caſe. | a 1 
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_— 7; RIGEW AY's Caſe. 


58 HOT a | . 
N Debt by Wilkam Grils, againſt Thomas Rigeway, late She- Moor 660, Cr: 
riff of Dev. for 3061. 6 5. 8 d. which he Had recovered in P Bund. 
fame. Court, in Treſpaſs, for taking of his Goods, againſt 18. 
mas Chewner, alias Chaundeler, and that the Body of Chaw- * 
was taken in Execution 20 April. 33 Eliz. by the Deten- 
line, then Sheriff at Stoke Cannon in the ſaid County; and 
erw. the De t, 10 Decem. 34 Elix. then Sheriff of the | 
ame County ered him to eſcape in (a) Parochia S. Ma- ( nog. pt. 55. 
le de-Arcubus N Warda de Cheape, London, & ad bas | 
wlgit ire permifit, Cc. The Defendant pleaded confeſs 
td, Thar Chawner was taken in Execution the ſaid 20 April. 
5 Eliz. and ſo continued in his Cuſtody till the eighth Day 
December following, at which Day, at Stole Cannon afore- 
lid, he broke the Priſon, & 4 cuſtodia ius Th. 2 con- 
n voluntatem ius Th. evaſt, ſuper quo præd Thomas ad- 
ue & ibidem recenter 1 eft pred' Johannem, & in re. 
ni in ſecutione ipſus Johannis in forms præd, prad Thames | 
Reway 11 Die Decemb. tunc proxime ſequent” apud (b) Stoke (5) Dog. pl. 37. 
Lennon pred, ratione & virtute executions præd & prioris cap 1 
nts & executionis _ cepit & arreſtavit pred Fohannem, | 
Fc The Plaintiff by way of (c) Replication, by Proteſta- -, , Ra 
tion that the Defendant did not make freſh Suit, for Plea 
ad, Qaod poſt evaſonem præd & antequam præd Johannes 
Uewner recaßtus fuit, idem Johannes per. totum unum diem & 
nem noctem, viz. apud London in parechia & Wards pred” 
fat extra vi ſum ipffus Thomæ, c. And thereupon the Deſen 
lint did demur in Law. l 2 | | 
1. In this Caſe it was unanimouſly one by the whole Je 85- 
Court, That although the Priſoner who eſcaped be out 1 Rol. gou. 
if Sight, yet if freſh Suit be made, and he be retaken in LOSS: 
Ment: inſecutione, he ſhould be in Execution, for otherwiſe, Latch. 20% 
* the Turn of a Corner, or Oey into a Houſe, or by ſuch Pr. . 3 <% 
+ ; 
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ch 


eans, | 


Riez wA rr Far 
nl, Means the Priſoner might Be out of Sight; and altho' the 
Kr Priſoner flyeth into other Counties where the Sher. hath ne 
Power, and where it may be objected, the Sher. cannot hay 

. _ the Cuſtody of him, yet foraſmuch as the Eſcape was of hi 
Cs) Cr. El. A (2) own Wrong, ( ce he ſhall not take Advantage) the 
_ 3 . Sher. might on freſh Suit take him in any other County, ane 
x Ko, 901. Hob, he ſhould be ſaid in Execut. But if the Plaint. bring an A 
J, C53. tion againſt the Sher, for an Eſcape (b) before that the Sher 
| Ames. b. can retake hin ; or if the Sher. doth not make freſh Sui 
©) 110063145. yet in both theſe Caſes the Sher. may retake (c) him, and le 
er, Body under his Cuſtody, till he hath agreed with him, o 
120. . Godb, may ha ve an Action on the Caſe for his tortious Eſcape. Ani 
320. Hard- 31- altho the Def. be taken on a Capias ad ſatisfaciendum, and 
Nez eſcapes, yet if the Writ be never returned and filed, the 
Plaint. may have a new Cap1ias ad ſatisfaciendum againſt hin 

and take him again, and he ſhall not take Advant. of his own 

Wrong, but if the Plaint. will, he may charge the Sher, fe 


* 


ms Eſcape, if he hath not retaken him on freſh Suit before the 
; @Cr. E:44 Action brou ht; And when the Priſoner eſcapes. of his om 
$5 Cr. Cu. Wrong, and is retaken, he ſhall neyer have an (d) Audits 
lies, An- Tuerela againſt the Sher. But otherwiſe it is, when hetſcaps 
tea 44 b. 1 Ral. with the Conſent of the Gaoler, for then he cannot retake 

bow. 5s bim, andin ſuch Caſe for His Diſcharge, he ſhall have an 
Lurw.,1266 ita querela. And on theſe Differences are all the Books, ſal 
Mod: . 8 F. 2. Corone 40. 6 E. 2. Eſcape Br. 49. 15 my 
* 3. 9. 2 E. 4. 6. 10 E. 4. 10. 11 E. 4 4. 1.4.8. 21. 
| "OF... OH, 7a $1..; 10 H. 7 IF 28. 13 H. 7. 2. 14 H. 7. 
16 H. 7. 2. 12 H. 8. 90. Br. Eſcape 45. Plow. Com. 36. Hat 

Caſe. F. N. B. 130. b. 10 Elia. Dyer 225. 
e) Pop. 42: - 2. It was reſolved, That the Bar was (e) inſufficient, fu 

| *33* - the Plaint, hath declared of an Eſcape 'in London, and 
Defend. 1 the retaking of him at Stoke Cannon, and 
| ſo the Eſcape at London is not anſwered ; but foraſmuch a 
the Plaintiff not denying thefreſh Suit, but by Proteſtation 
95 2.1 Sand; 285: hath only relied upon that Matter, that the Priſoner was out 
133. b. 163. 8- of his Sight, the Court will not intend other Matter to mains 
2 re lac. tain his Action, than he himſelf hath ſhewed; and now on 
na whole Record it doth not appear to the Court, that 
2 Bulfte 9+ the Plaint. hath Cauſe of Action, wherefore the Plaint. per 
IB. 7 ceiving the Opin, of the Court, did diſcontinue his Suit: But 


Gre: 315: 33 was agrecd that if the Plaint. had demurred upon the Bar 
Moor 461, Pop. he ſhould have had Judgment. 8 

: 1 „3. It was reſolred, That after Demurrer there ſhould ben 
215 6. 3. b. Replead. for the Parties have by their mut. Aſ. put themſ. upon 
ew, Kaplan” oh udgm. of the Court, and theref. without their Af, they 

Er 39. Moor867. could not replead. And ſo was it adj. in Debt betw, (g Kendal 
- |» pon and(b)Heyer in the K's B.M.25 & 26 El. by Wray C. I. Sir Tu 

x Ro. Rep. 363: Gawdy, and the whole C. of the K's B. And in the ſame C. in 


. C68 Co rb Debt betu Gallis and Burbiy, Mic. 29 & 30 El. againſt the Op 


Cr, El, 62,8 Co. of 9 H. 6. 35. in an Avowry, which Record had been ſeen, 
* d. 1 Lon. and did nat warcant the Report of the Book. Ter, 
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Termino Sancti Michaelis, An- 
no Regni Dominæ Elizabethæ 
unc Reginæ 3) & 38. Rotu- 
A 10 82. Gr W 
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Obertus Chamberlaine Armiger, per Appolinem Paine 

Attornatum ſuum, petit verſus Cuſtod five Rector & 
Kholar*Collegii beatæ Mariæ omnium SanQorum Lincoln“, 
in univerſit Oxon',maneria de Petteſho, & Eckney cum perti- 
nentiis, except cent & vigint' acris paſturæ in Petteſho'prie<- 
lick, igint' acris paſturæ in Eckney ptædict, quæ Alve- 
dus urgh armiger, Richardus Danvers armiger, Ni- 
cholaus Stathum, & Willhelm Collow, dederunt Richardo 
Chamberlaine armigero, & Sibillz Fowler, & hæred' maſcu-- 
ls de corpore ipſius Richardi Chamberlaine exeunt' : Et que 
poſt mortem prædict Richardi Chamberlaine, & Sibilla, & 
Edwardi filii & hzred' ejudem Richardi Chamberlaine, & 
Leonardi filii & hæred' ejuſdem Edwardi, & Franeiſci filis |, 
thered' ejuſdem Leonardi, præfato Roberto filio & hæredi 
Medici Franciſci, deſcendere debet per formam donationis 
dict, &c. unde dic quad prædict Alveredus Cornburgh. 
Richard Danvers, Nicholaus & Willihemus dederunt — 6 
tefia ptædicta cum pertinentiis præfato Richardo Chambet- 
lin & Sibillz, & hæred' maſculis de corpore ipſi Richardi 
chamberlaine exeunt' in forma e &c. Per quod do- 
m iidem Richardus & Sibi lla fuerunt ſeiſiti de eiſdem ma- 
ſeriis cum pertinentiis, videlicet idem Richar in dominito 
de feodo & jure, Et eadem Sibilla in dominico ſuo ut de li- 
ro tenemento per formam, &c. tempore pacis tempore do- 
uni Edward' nuper Regis Anglia , quarti, poſt: conque- 
Mn, capiend' inde expleſ, ad valentiam, &c, Et de ipſo 
Richardo, deſcend” jus per formam, &c, cuidam Ed 
i flio. & hared', Sc. Et de ipſo Edward, deſcend” jus 


8 " ö 
n n , a 1 * 8 
- * * „ » 


e G marin 
&c. cuidam Leonardo, 


ut_filio-& hared', c. 
ind Js ee tee er cuidam 


e filio © ef, * de ipſo Franciſco filio 
&c. 1% Roberto. au 


3 i = L 

=: FEES . Bie ab, a c. Et quæ poſt —— 

> produc' ſectam, &c. Et pradidti Cuſtos ſive Redor 
5 e Paine Attornatum ſuum, ven' & 

uum quando, c. Et dic' quod prædictus Ro- 


rda, deſcend”. jus 


By} berlaine actionem ſuam prædictam verſus eos ha. 
$ — 6 debet : quia proteſtando quod przdifti ' Alveredy 
85 Wee Richards Danvers, Nicholaus Stathum, & Wit 


— non dederunt maneria pradicta cum 
præfat. 1 — Sibille Fow. 
us Made & orma narratione icta allegatur; 
= Pro nales die quod diu poſt tempus quo donum ptædid 
„ ſuperius fieri ſupponitur, quidam Richardus Lofer gener, 
Martinus Linſey, J ohannes Cottesford, Johannes Clayton, 
er Hogeſon, & Robertus Taylor, Clerici, fuerunt 
© Ceiſita de maneriis preedictis cum pertinentiis in dominico ſug 


ut de feodo, Et fit inde ſeifit' exiſten pradicta Sibilla Aba- 
liz- —.— und apud Petteſno 

pr quad — nod dem Coley 

2 — —ꝛ— Spills fignar” hic in 
yſter, Martino 

& Roberto Taylor, adtune de maneriis pradiftis cum perti- 


win didi Roberti Chamberlaine, cujug hzres idem Robertus 
ptum ſuum relaxationis, quod 
* cujus dat eft eiſdem d ie & anno, —— 
1 I e my ror Kichler Willihelmo How 
* | nentiis in forma predida ſeiſit exiſten, in corum plem & 


, | * 
5 * 9 "7 
„ 
© 


2 guinto die Maii, anno regni domini Henrici nuper 
relaxavit, ac omnino pro ſe & hæredibus ſuis impe! 
Þ 


adtunc exiſten hzredibus & affignar' ſuis 
imperpetuum, ſuum, clam titulum, ſtatum, 
uſum, intereſſe, & demand qua — — tune ha · 


1 ſeu quoviſmodo in — habere — de & in 
mianerus prediftis cum pertinentiis. Et —— eadem Si 

bills per per ſcriptum ſuum conceſſit pro ſe & hæredi · 
Eee Sibilla & heredes ſui maneria pres 
prefato Richard Ly ter, Martino 

2 — Johanni Clayton, Willihelmo 
on, & Roberto Taylor, hzredibus & 2 ſuis, 
2 Abbatem Woſtmonaſter & ſucceſſores ſuos wat, 
* imperpet defender”, 2 per idem ſcript” relarat 
de appar Er hoc ãdem Cuſtos ſive Rector & Schola! 
vexiſicare, unde pet judic' fi præd Robert 

" laine contra r ſcript evlaxations dictam 


wa rrant 


— 


6+, [th 
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mant cuſdem -Sibillz anteceſſoris ſui. cujus hares idem 
Robert” eſt in ſe continem, àctionem ſuam prædiſtam 
rerſus 2 debeat, 2 N Et Robertus 
Gumberlaine dicit, quod» i aliqua præallegat u 
atione ſoa prædicta habend præclud non debet, = di- 
at. diu ante donum pradictum fuctum, & antequam 
1 Alveredus, Richardus Danvers, Nicholaus Su- 
thom, & Willihelmus Collow, aliquid cd mane- 
nis pertinentiis prʒadictus rdus Chams 
Tn de eiſdem maneriis cum perrinentiis in 
dakinicd ſuo ut de feodo: ipſoque Nichardo fic inde ſeiſit 
kiten, unte donum fact, ſcilicet 22 6 
die Juni, anno regni domin' Edwardi nuper regis Anglia 
qucti poſt conqueſtum undecimo, predict Richardus | 
P Nicholaus Stathum, & Willi 
helmus Collow, extra coriam Cancellar ipſins nuper Re- 
— quarti apud Weſtmonaſter in comitatu Mid- 
rune exiſten, 2 — a 22 
um breve ej dem nuper R be revs, ' 
rerfus prafat ichardum Cham — 2 tenen li 
knementi maner' prediQtorum cum pertinentiis inter =_ 
willen, tune Vicecom predict comitat Buck. direct, per 
3 breve idem nuper Rex eidem runc Vike 


præcepit, quod — 0 eidem Richardo — 
bine, per nomen Richardi Chamberlaine armiger, quod 


ze & ſine dilatione redderet præfat. Richardo Danvers, 
Areredo, Nicholao, & Willihelmo, per gomina Rich Dun 
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e. 
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id 


Jo vers, Alveredi Comeburgh armiger', Nicholai Stathum, & 
ſon, I Vahhelmi Collow, maneria prædicta cum pertinentiis, in- 
erti⸗I ur alia, per nomina maneriorum de Perteiho —- 


Aünentiis, ac ſex meſungior „ ducentar acrarum 

mint acrarum prati, ducentar paſture, & cen- 
um folid' reddit cum pertinentiis in Petteſho, Eckney, & 
inberton, que clam eſſe jus & Hzreditatem ſuam : Et unde 
feredantur quod prædictus Richardus Chamberlaine eis 
Mate deforc : Et niſi fac: Et pradicti Richard Danvers, 
Alveredus, Nicholzus, & Willihelmus Collow, facerent ip- 
— Vic' ſecut de clam 1 roſequend', tune fan . 


nun per bonos ſummon predict 
r we. 


vod eſſet coram tunc Juſtciar' dicti n 

— / hic age apud-Weſtmona | 
Santi Johannis Bapriſte in quindecem — * 
bee ſequen', oſtenſ. quare non -ficerety Et qugd ha- 
ou bie fummon', & breve Mud, Quia- Thomas 
(bikes armiger capitalis domin feodi 4llius, remifit inde 


* ſuam dico nuper regi h eee * 5 


| 
o 


dleg. de proſequend breve ſuum prædictum, ſeilicet Ri- 
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dem quindena Sancti Johannis Baptiſta, coram Tho! Brian 
Milite & ſociis ſuis, — Juſticiar dicti nuper Regis Edwar- 

di quarti de banco hie, ſcilicet apud Weſtmonaſter 
diftam, ven tam prædicti Richardus Danvers, . Alveredus, 
Nicholaus Stathum, & Willihelmus; Collow, per Thomam 
-tunc. Attornatum ſuum, quam prædictus Richardus 
nberlaine per Johannem Wideſtale tune Attornatum 
ſuum, Et tune Vie predi& comitat Buck. videlicet Regi- 
naldus Grey armiger, adtunc ibi retornavit breve prædict 
ſibi in forma prædict direct in omnibus ſervit” & execut, 
mand' quod prædicti Richardus Danvers, Alveredus, Ni- 
N & Willihelmus Collow inven eidem tune Vie 

gde 


chardum & Johannem Roo: Et quod idem Richar. 
dus Chapaberlaine ſummon fuit per. Jacobum Tye, & Jo- 
| bannem Baker, bonos ſummon, c. Et ſuper hoc prædid 
Richardus Danvers, Alveredus, Nicholaus Stathum, & Wil, 
lihelmys Collow, per dictum Thomam Gurney Attornat 
ſuum, in eadem Cur prædict nuper Regis Edwardz ,quarti 
gs Banco hic ſeilicet apud Weſtmonaſter prædict ad pre- 
lic quindenam Sancti Johannis Baptiſtæ narrand' verſus 
præfat Richardum Chamberlaine & ſuper brevi ſug 
prædicto per eundem Thomam Gurney Attornat' ſuum pe- 
tierunt verſ. præfat. Richardum - Chamberlaine,.. manet, 
ementa, & reddit“ przdiQa cum pertinentiis, in dido 
vrevi de Red ſpec? ut jus & hæreditatem ſuam, per breve 
rdictum dicti nuper Regis Edwardi quarti, quia pra 
lictus Thom' Rokes capitalis d' nus feodi illius remiſ. inde 
Cur ſuam eidem nuper Regi; Et unde tunc dixerunt quod 
ſimet fuerunt ſeiſiti de maneriis tenementis, & reddit 
ædict cum 8 in dicto brevi de. Recto ſpec in 
ominico ſuo ut de Teodo, & jure, tempore paeis, tempote 
dicti nuper Regis Edwardi quarti, capiend' inde explec 
ad valenc', &. Et quod tale fuit jus ſuum, adtunc offere- 
bant, c. Et prædictus Richardus Chamberlaine per pre- 
dict Johannem Wideſtale Attornat ſuum tunc ibidem 
ven & defend” jus prædictorum Richardi Danvers, Alve- 
redi, Nicholai, & Willihelmi quando, &c. Et ſeifinam 
eorum,. de quorum: ſeiſinha, c. ut de feodo & jure, & to- 
tum, c. Et maxime de maneris, tenementis, & reddit 
præd cum pertinentiis in dicto brevi de Recto ſpec'; Et 
tune vocabit-inde, ad warrantizand* Robertum King, qui 
tune preſens fuit in eadem Cur in propria perſona ſua, E 
gratis maner', tenemen, & reddit præd' cum pertin in dic bre 
vi de Reo ſpec eis tunc warrantizabat, 8c. ſuper quo przd 
Richardus Danvers, Alveredus, Nicholaus, & Willihel 7 
1. 71 | pPetier 


nk 2 
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erm cores Cote c * 
verſus prædictumi Robertum tenen per Warrant 
m maneria, tenementa, & reddit præd' cum pertinentiis 
I dicto brevi de Recto ſpecꝰ in forma pred”, &c. Et unde 
the di xerunt quod ipſimet fuerunt ſeiſiti de maner tenemen- 
is & reddit pred' cum pertinentiis, in dominico ſuo ut 
te feodo & jure tempore pacis, tempore dicti nuper Regi 
Elwardi quarti,” capiend' inde expleſ. ad valentiam, &c. 
quod tale fuit jus ſuum, tunc offeredat, &c. Et præd Ro- 
bertus tenen per warrant ſuam defendebat jus prædictorum 
Richardi Danvers, Alveredi, Nicholai, & Willihelmi quan- 
do, Nc. Et ſeiſinam eorum, de quorum ſeiſina, &c. ut de 
odo & jure, & totum, &c. Et maxime de maneriis, te- 
/ic Wl ceineftis, & reddit prædictis cum pertinentiis in digt 
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di- beri de Recto ſpecificat, & tunc ponebat ſe in magnam 
mam ejuſdem nuper Regis Edwardi quarti, Et tune pe- 
P. WW cet recogn” fieri, utrum ipſe majus jus tunc habuit, te- 
ut a tend? maneria, tenementa, & reddit prædicta cum per- 
ib tinentiis fibi & hæredibus kuis ut tenens inde per warrant 
mat dm, ut illa tunc tenuit, an prædicti Richardus Danvers, 
artt I Alreredos, Nicholaus, & Willihelmus, habend' maneria, 
rr: cenementa, & reddit” prædict cum pertinentiis in dicto bre- 
= fide Recto ſpec' ut illa ſuperius tune petiebant, c. Et 
ſuo 


dif Richard Danvers, Alveredus, Nicholaus, & Wil- 


Pe- WM lielmus tunc reven in eadem Cur' illo eodem Termino 
195 aut Trinitatis, anno regni ejuſdem nuper Regis Edwar- 


li quarti poſt conqueſtum undecimo, per tune Attornatum 
ſium prædictum, prædict Robertus tunc ſolempniter 


p14 Went non reveniebat, ſed in contempt* Cur receſlit, & de- 
inde ealtam faciebat, per quod tunc conf. fuit, eandem Cu- 
oy man, quod predict Richard' Danvers, Alveredus, Nicho- 
dl 


lu, & Willihelmus- recuperent ſeiſinam ſuam verſus præ- 


e in ¶diaum Ric' Chamberlame de maneriis, tenementis, & reddit 
wore predictis cum pertinentiis in dicto brevt de Recto ſpecificat”, 


enend' ſibi & hæred' ſuis quiete de prædicto Richardo 
ffere· WMChamberlaine & hæredibus ſuis, Et etiam de prædicto Ro- 


præꝰ ¶betto & hzredibus ſuis imperpetuum. Et quod prædictus 
idem WRichardus Chamberlaine tunc haberet de terra prædicti 
Alve⸗ 3 ad valentiam, c. Et quod idem Robertus .tunc 
ſimm elet inde in miſericordia, c. prout per recordum & pro- 
E to, eam inde in Cur* hic reſiden', liquet manifeſte: Gu 
eddi. udem recuperatio in forma prædicta habit, fuit habita 
3 Et Nuſum & intentionem, quod prædicti Alveredus, Richar- 


ws Danvers, Nicholaus Stathum, & Willihelmus Collow, 


5 Fi Went maneria prædicta cum pertinentiis præfato Richar- 
C — 0 Chamberlaine, & Sibillæ, & hæredibus maſculis de 
Lowe pore ipſius Richardi Chamberlaine exeunt, cujus — 
0 4 ; cm N 
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a pradifti Alveredus, Riche. 


| — DER Callow, in my. 

i& cum pertinentiis intraverunt, & fuerunt in. 

i in domino ſuo ut de n 

ra predi@, & fic, inde ad uſum & intentionem pra. 
feiſit exiſten,, dem Alveredus, Richardus Damen, 

8 .: Willibetmus Collow ,- 2 


* cum pertinentiig prafato Richardo Cham- 
per nomina Richardi Chamberlaine a. 


* 
er 4 80 — & heredibus maſculis de corpate 
| 2 What Ce laine exeunt', prout idem Nober- 
hp hai I pr eve & natrationem ſua ptædict ſu- 
donum prædicti Richardus Chan- 


fueru 


+ os ſuppon . per 
| & Sibilla nt ſeifiti de maner' /prediftis cum 
Pertinentiis, videlicet idem Rithardus -Chamberlaine in 
dominico ſuo ut de feode talliæ, videlicet ſibi & hem 
dibus maſculis de corpore ſuo exeuntibus, Et prædida & 
. billa in dominico fuo ut de tenemento pro termity 
vitz ſue, per formam donationi di& : Et poſtea pre 
dictus Richardus Chamberlaine apud Petteſho prædict dui 
In uxorem prefat' Sibillam Abaviam prædictr Roberti Chum 
derlaipe : t habuit Exitum-maſcium de re — ere 
un' præfat Edwardum Chamberlaine; Et p 
Richards Chamberlaine apud Amel kedidam 2 5 
& pradicta Sibilla ipſum ſupervizit, & fe tenuit intus i 
maneriis prædictis cum pertinentiis, Et fuir inde ſola ſeiſt 
in dominico ſuo ut de libero tenemento pro termino vi 
ſuæ, per jus. wry wy Fer per formam donationis pri 
dick. FE: poſtea eadem ibilla d. per prædictum ſcriptum ſum 
zelaxationis remiſit & relaxavit præfato Riehardo wa 
Martino Linſey, johanni Cottesford, Johanni 
Willihelmo Hogeſon, & Roberto Taylor, totum jus ſuuk 
dameum, titulum, ſtatum, uſum, int & demand le 
de & in manertis predia” cum pertinentiis, modo & fe 
Prout in pradicta barra ſuperus f pecificatur : Poſteaqut 
— Sibilla apud Petreſho — obiit: Et de p 
to Richardo deſcend” jus _ refato 2 
do ut filio-& hare”, &c. Ale Zdwar fo delten 
E r formam, &c. prefat — ut filio & hæred, 
de ipſo Leonardo deſcend” j noch forma 
—— ut filio & bare, — Et de ipſo fo Eranelteg 
end jus per formam, &c. "eidem Roberto qui nunc pe 
ut filio & hæred', &c. prout ipſe per breve & narration 
tua r ſuperius ſuppon', Et hoc paratus eſt ven 
care, unde ex quo vigore cujuſdam act in Parliames 


3 nuper Regis Angliz ſeptia'yapud W. pred 
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comit 
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| penitus vacus — — — in — exiſſit, pet Judi 
dum & ſeiſinam ſuam de Manerus is cum pertinen- 
us Gibi ad judicari, c. Et pradicti Cuſtos five Rector & Scho- 
ur dic, quod per pradidtum Adtum in-predifto parlia- 
nento pradicdi nuper Regis Henrici — — apud Weſimo- 
mſterium prædictam, anno regni ſui undecimo ſupradic 
tent; edit, qu fit, quod Attus pradictus non extende- 
tit alicui tali recuperationi five diſcontinuationi habend 
am hæred proxime inheritabil tali femine, ſeu ipſe vel 
i qui proxim poſt mortem ejuſdem 9. 
ire haberent ſtatum hæreditatis in iiſdem maneriis, terris, - 
x tenementis, foret ſeu. forent aſſentien five agrean pra- 


lictis recuperationibus ubi eadem aſſenſus & 
int de Recordo, five 283322 prout — — Actuen 


3 apparet. Et ſtos ſive Rector & 
ulterius dicunt, quod ante — — predict 
ſetipti relaxationis pradictæ — poſt- mortem pre- 
ai Richardi —— 4 Nicholaus Evan, 
— & Thomas areas ericus, ſecundo die Junii, 
mao-regni- dicti nuper R Henri of, poſt conque- 
Wet to, extra curiam IE nuper Regis 
cf —— — fm tunc ue proecur — 
m breve orig e egis 
per diſſeiſinam in le Poſt, — >. Edwardum 
terlaine- de maneriis pradictis cum pertinentiis inter ae 
unc Vicecom' prædict "Comitar Bucking? directum, eodera 
Edwardo — exiſten' tenent liberi tenementi ecrundem 
Waneriorum cum pertinentiis, per quod breve idem nuper 
Rex eidem tunc Vicecomes procepi t, quod idem Vicecom 
preciperet-przfat Edwardo _ per nomen- Ed- 
mrdi Chamberlaine — 4 quod — & ſine dilatione 
edderet præfato Nicholas Evan, & Thomæ Harrop, cleric', 
uneria prædicta cum pertinentiis, inter alia per nomina 
muneriorum de Petteſho & Eckney cum pertinen, ac fex 
deſſuag iorum, ducentarum acrarum terrz, vigint acrarum 
dati, ducentarum acrarum paſturæ, & centum ſolid reddit 
am pertinentiis in Petteſho, Eckney, & Emberton, quæ 
nem Nicholaus & Thomas tunc clam eſſe jus & hzredi- 
dem ſuam, Et in quæ idem Edwardus —— — 
abet ingreſſum, niſi poſt. diſſeiſinam quam —— 
nde injuſte & ſine judicio fecit præfat Nich 


Er 


d 
p 


T2811, 


A 


85 


7 
= 


| __ Harrop, poſt primam transfretationem — 
— mo Regia fili Regis Johannis in Vaſcon' ut dixerunt, 
It und ” uerebantur quod prædictus Edwardus Chamber- 
— 1 deforo. Et niſi fecerit, Et prædi ctus CO & 
N omas 
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Thomas Fa rrop feeiſſent ipſum tunt Vie ſecur de clam 
ſuo proſequend', tunc ſumm' per honos ſummonit* præfar 
Ed wardum Chamberlaine quod eſſet coram præfat᷑ juſticiar 
dicti nuper Regis Henr octavi hic, ſcilicet apud Weſtmo- 
naſterĩium prædictam, in Craſtino ſancti Johannis Baptiſe 
tunc proxime ſequen oſtenſ. quare non feciſſet, Et quod ha 
deret-tunc hic ſumm, & breve illud. Ad quem quidem 
Craſtinum ſancti Johannis Baptiſta coram Roberto Reade 
Milite & ſociis ſuis, tunc Juſticiar' dict nuper Regis Hen- 
* gici octavi de baneo hic, ſcilicet apud Weſtmonaſter' pra. 
dictam, ven tam prædicti Nicholaus Evan & Thomas Har- 
rop, per Johannem Cowper tunc attornatum ſuum, quam 
prædictus Edwardus Chamberlaine per Thomam Palmer tune 
Attornatum ſuum, Et Vic" videlicet Radulphus Verney, 
Armiger, adtunc hie retornavit breve prædictum in omni - 
bus ſervit' & execut, videlicet quod prædicti Nicholaus & 
Thomas inver' eidem tunc Vic' pledg de prof, breve ſuum 
prædict', ſcilicet Johannem Doo, & Richardum Roo. Et e 
quod prædictus Edwardus Chamberkrine, ſumm fuit per Jo WM di 
hannem Den, & Richardum Fen, Et ſuper hoc iidem Ni- “ 
cholaus Evan & Thomas. Harrop narrando verſus præfatum fe 
Ed wardum Chamberlaine, ſuper brevi prædicto, petierunt WI C 
verſus prædict Edwardum Chamberlaine maner', tenemen- 
ta, & reddir' prædict cum pertinentiis, ut jus & heredi- 
tatem ſuam, Et in 2 idem Edward Chamberlaine non 
habuit ingreſſum niſi poſt diſſeiſinam, quam Hugo Hunt 
inde injuſte & ſine judicio fecit præfat Nicholao & Thom 
Harrop, yo primam transfretationem domini Henrici Re- 
egi 
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gis fili — — in Vaſcon, c. Et unde tunc dixe- ru 
runt quod ipſimet fuerunt ſeiſiti de maneriis, tenementis, Lott 
& reddit przdi& cum pertinentiis in dominico ſuo ut de N bert 
feodo & jure, tempore pacis tempore dicti nuper Regis p 
Henrici octavi, capiend' inde expleſ. ad valentiam, &c. 1 


in quz, &c, Et inde tunc produxerunt ſectam, &c. Et 
== amy Edwardus Chamberlaine per prædict' Thomam 
2lmer Attornatum ſuum tunc defendebat' jus ſuum quando, 
Exc. Et tunc yocabat inde ad warr' Thomam Fiſhe, qui ad- 
tuns præſens fuit in eadem Cur in propria perſona ſua, Et 
gratis maneria, tenementa, & reddit' prædict cum pertinen- 
tiis ei warr', &c, Et ſuper hoc prædicti Nicholaus Evan, & 
Thom' Harrop petierunt verſus ipſum Thomam Fiſhe tune 
tenen* per warr ſuam, maneria tenementa, & reddit pe- 
dict cum pertinentiis in forma prædicta, &c. Et unde tune 
dixerunt quod ipſimet fuerunt ſerfiti de maneriis, tenementis 
& reddit' prædictis cum pertinentiis, inter alia in domin 
co ſuo ut de feodo & jure, tempore pacis tempore przdilt 
nuper Regis Henr' octavi, capiend inde expleſ. ad * 


1 
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&c, Et in uz, &c. Et inde tunc produxerunt ſectam, &c. 
Fe prædictus Thomas Fiſh tenens per warrant' ſuam præ- 
difam; adtunc defend” jus ſuum quando, &c. Et adtune 
petit licentiam inde interloquendi; Et habuit, &c. Et po- 
fea illo eodem termino prædicti Nicholaus & Thomas Har- 
top revener* ibidem in eadem curia prædict nuper Regis 
Henrici octavi, Jor Attornatum ſuum prædictum; Et præ- 
diaus Thomas Fiſh tenens per warrant' ſuam prædictam, li- 
cet tunc ſolempniter exact non revenit, ſed in contemprum 
curiz illius receſſit & defalr' fec' : Ideo adtunc conc' fuir per 
eandem curiam hic, quod prædicti Nicholaus Evan & Tho- 

Harrop recuperarent ſeiſinam ſuam verſus prefat Ed- . 
ward Chamberlain, de maneriis, tenementis, & reddit 
pred cum pertinentiis, Et quod idem Edwardus haberet 
de terra predia', Ihomæ Fiſh ad valentiam, &c. Et quod 
idem Tho Fiſh eſſet inde in miſericordia, &c. prout per re- 
cordum & proceſſum inde in curia hic reſiden' plenius liquet : 

Quz quidem recuperatio in forma prædicta habita, fuit ha- 
bit ad uſum & intentionem quod prædicti Nichol' Evan, 
& Thomas Harrop de maneriis prædictis cum pertinentiis 
feoffarent prædictos Richard Lyſter, Martinum, Johannem 
Cottesford, Johannem Clayton, Willihelmum Hogeſon, & 
Robectum I aylor, Habend' & tenendum ſibi & hzredibus 
ſus imperpetum, cujus quidem recuperationis prætextu, 
predici Nichol Evan, & Tho' Harrop in maneria prædicta 
eum pertinentiis intraverunt, & fuerunt inde ſeiſit' in do- 
minico ſao ut de feodo, & ſic inde ſeiſiti exiſte, iidem Nich“ 
E Thomas Harrop de eiſdem maneriis cum pertinentiis feoffa- 
rerunt prædictos Richardum Lyſter, Martinum, Johannem * 
Cottesford, Johannem Clayton, Willihel' Hogeſon, & Ro- 
bertum Taylor, haben' & tenend' ſibi & hæredibus ſuis im- 
petuum : Virtute cujus feoffamenti iidem Richardus - 
er, Martinus, Johannes Cottesford, Johannes Clayton, 
Willihelmus Hogeſon, & Robertus Taylor, fuerunt ſeiſiti 
e eiſdem maneriis cum pertinentiis in dominico ſuo ut 
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— le feodo, & ſic inde ſeiſiti exiſten prædict Sibilla in vita 
1 ad- _ Edwardi, pro meliore ſecuritate prædictorum Rich' 
j Et ier, Martini, otandis Cottesford, Johannis Clayton, 
nels Willihelmi Hogeſon, & Roberti Taylor in prædictis maneriis 


n. Xx ——— ſecundum agreamentum inter eoſdem Ed- 
rune ardum & Sibil' prius ante prædictam recuperationem ha- 
ut per præd' ſcriptum ſuum relaxationis, remiſit & re- 


tune urit prefar' Richardo Lyſter, Martino, Johanni Cottes- 
entis, PT: 2 Clayton, Willihelmo Hogeſon, & Rober- 
mini- WF? Laylor, totum jus ſuum, clameum, titulum, ſtatum, 
adi am, intereſſe, & demand” ſua, de & in manerlis prædict. 
tian N pertinentiis modo & forma prout ipſi ſuperius allega- 
1 ed | _- verunt, 
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Et quod predictus Robertus Chamberlain ab actione ſu 


Nicholaus Evan & Thomas Harrop, 8 


ſupponit, per præd' ſeriptum relaxationis nom remiſit & re 


_ dicus Edwardus 


 ſufficientis-materiz in — 
nde 


idem Robertus Chamberlain ut prius petit judicium 3 


tum ab actione ſua prædicta verſus ipſos Cuſtod five 
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verunt, Et hoc parati ſunt verificare, unde pet ſudicium, 


prædicta verſus eos habend* precludatur, c. Et pradidu 
Robertus Chamberlain proteſtando quod recuperatio pra. 
dicta non fuit habita ad uſum & intentionem quod predigi 


Richardum Lyſter, Martinum, Joharmem Cottesford, J. 
hannem Clayton, Willihelmum Hogeſon, & Robertun 
Taylor, de maneriis prædictis cum pertinentiis, proteſtan. 
do etiam quod prædicti Nicholaus Evan & Thomas Harro 
non feoffaverunt præfat Richard Lyſter, Martinum, Johan, 
nem Cottesford, Johannem Clayton, Willibelmum 

ſon, & Robertum Taylor de maneriis pradictis cum peri. 
nentiis, proteſtando etiam quod prædict Sibilla pro melior 
ſecuritate prædictorum Richard Lyſter, Martini, Johannis 
Cottesfotd, Johannis Clayton, Willihel Hogeſon & Re. 
berti Taylor in maneriis prædictis cum pertinentiis ſecun- 
dum agreamentum inter eoſdem Edwardum & Sibilkn 
prius ante pradidam recuperationem habit ſuperius fir 


laxavit præfat Richard* Lyſter, Martino, Johanni Cottes 
ford, Johanni Clayton, Willihelm* Hogeſon, & Robert 
Taylor, prout prædicti Cuſtos ſive Rector & Scholares ſup 
rius rejungend allegaverunt, proteſtando etiam quod pn 
Chamberlain die impetrationis brei 
Originalis ipſorum Nicholai Evan, & Thomæ Harrop 
tra cur Cancellar' prædict nuper Regis Henrici octavi, {al 
ſecundo die Junii anno regni ejuſdem fuper regis quam 
ſeu unquam poſtea non fuit tenens liberi tenementi maneri 
rum prædictorum cum pertinen', pro placito idem Rober 
tus Chamberlain dic, quod ln placitum prædide 
rum Cuſtod' five Rector & Scholar ſuperius rejungend p 
citat', minus ſufficiens in lege exiſtit, ad ipſum Robert a 
actione ſua przdiQ' verſ. præfat Cuſtod' five Rectorem & 
Scholares habend præcludend, tam pro eo quod prædich 
junctio eſt deceſſus, Anglice, a Departure a predifa ba 
ipſorum Cuſtod' five ReRotis & ſcholar, quam pro defeti 
em rejinQione content”, Er 10 
paratus eſt verificare, unde pro defectu ſufficientis rejund 
nis ipſorum Cuſtod* ſive Rectoris & Scholar in hac pi 


da. ey PR rho omg Gm a a> com a eo... . 


ſeiſinam maneriorum prædictorum cum pertinentils 
adjudicari, &c. Et prædidt Cuſtos five Rector & Scholu- 
ex quo ipſi ſufficient” mater in lege ad pradictum Robe 


ctorem & ſcholar habend* pizcludend' ſuperius l 
gend' allegaver, quam ipſi parati ſunt verificare, 4 
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quidem materiam præd' Robert non dedic', nec ad eam ali- 
qualiter reſpondet, ſed verification illam admittere omnino 
recuſavit, ut prius pet Judic': Et quod præd Rob Chamber- 
lain ab actione ſua præd habend' przcludatur, &c, Et quia 
Joftic' hic ſe adviſare volunt de & ſuper ꝓræmiſſ. priuſquam 
judic ſuum inde reddant, dies dat eſt partibus præd hic uſque 
in octab. ſancti Hil" de audiend' inde judic' ſao, eo quod iidem 
Juſtic' hic inde nondum, &c. Ad quem diem hic venit tam 
præd Rob quam præd' Cuſtos five Rector & Scholar' per At- 


tor ſuos præd', Et quia 5 hic ſe ulter' adviſare vo- 


lunt · de & ſuper præmiſſ. priuſquam judic' ſuum inde red- 
_—_ dies ult' dat” eſt partib? præd' hic uſq; a die Paſchæ in 
IV. 


es de audiendo inde judicio ſuo, eo quod ildem Ju- 


tlic hic inde nond', &c. Ad quem diem hic ven' tam præd' 
Rob quam prædicti Cuſtos five Rector & Scholar ꝓer attor? 
ſuos præd Fr quia Juſtic' hic ulrer' ſe adviſare volunt de 
& ſuper præmiſſ. priuſquam judic' inde reddant, dies ulter 
dat eſt partib* præd hic uſq; in cr'o ſanctæ Trin de audiendo 
inde judic' ſuo, eo quod iidem Juſtic' hic inde nond', &c. 
Ad quem diem hic ven' tam przd' Rob' quam przd' Cuſtos 
ſive Rector & Scholar per attorn* ſuos præd', Et quia Joie 
hie ulter ſe adviſare volunt de & fuper præmiſſ. priuſquam 
udicium ſuum inde reddant, dies ulter dat' eſt partib' præd 

ie uſq; in Octabis ſancti Mich de audiendo inde judicio ſuo, 
eo quod iidem Juſtic' hic inde nond', &c. Ad quem diem hic 
ven tam præd Ro quam præd Cuſtos five Rector & Scholar 
per attor ſuos przd*: Et ſuper hoc viſis præmiſſ. Et per Ju- 
ſic” his plenius intel”, videtur eiſdem Juſtic' hie, quod pred” 
placitum præd Cuſtod ſive Rector & Scholar ſuperius rejun- 
gen pl'itat, ſufficiens in lege exiſtit ad præd Rob' ab actione 
ſua præd verſus præf. Cuſtod” five Rector & Scholar habend” 
precludend*. Ideo conf. eſt quod præd' Rob' nihil capiat 
per breve ſuum przd', Set fit in mi a pro falſoclam' ſuo : Et 
* prædict Cuſtos five Rector & Scholar' eant inde fine 

e, &c. 55 ä | 
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Mich. 37 & 38 Eliz. 
In the Common Pleas. Rot. 82 
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= 3A 31.Moor I Na Formedon in Deſcender by Robert Chamberlain, Couſin 

= 1 and Heir-Male of the Body of Richard Chamberlain, againſt 
3 - the Rector and Scholars of Lincoln College in the Univerfity 
1 of Oxford for the Manors of Fa ſore and Etkeney in the 
— County of Buckingham : On the Pleading the Cafe was ſuch : 
| Richard Chamberlain did enfeoff Corneborough and others of 


* | 
. the ſaid Manors, to the Intent that they ſhould give back 
3 the ſame to the ſaid Richard Chamberlain and Sibi}l Fowler 


= whom he intended to marry, and to the Heirs Male of the 
1 Body of Richard, which was done accordingly, Richard and 
Sibill intermarry'd and had Iſſue Edward; Richard died, Ed- 

ward in the Life of Sibill adtunc tenens liberi tenementi, Cc. 

which was intended by Diſſeiſin, ann. 4 H. 8. ſuffer'd a com- 

: mon Recovery with ſingle Voucher by Agreement amongſt 
all, to the Intent that the Recoverors ſhould enfeoff Lie- 

: and others to divers Uſes; and that $#bill (for better Alu- 
nmaance) ſhould releaſe to them with Warranty; which Feoff- 
ment and Releaſe with Warranty, were made accordingly 
0 anno 11 H. 8. And afterwards Sibill died, Edward then be- 
= Cc-Lit.z:6.b. ing alive; and whether this collateral Warranty ſhould bar 
. the. Demandant or not, or ſhould be void by the Statute of 

| 11 H.7. cap. 20. was the Queſtion ; for in as much as the 
common Recovery was had againſt Edwerd in the Life of 
Tenant for Lite, it cannot be intended, that Sibill had ſur- 
render d her Eſtate, or that Edward had entred for a Forfei 

| ture, and thereby ſeiſed by Force of the Tail, unlels 
. Ce-Lit-72.4 jt had been alledged in Pleading : But for as much as If 
me was generally alledged that then he was Tenant of the 
Freehold, it ſhall be intended more ſtrong againſt = 


%. 


F Tra. NA 


Feoffment of a 


tem Warranty. And it was ſtrongly objeted, That this 


+ 44 if no Warranty had been made. 


t 
Woman ſhall be utterly void and of none Effect: And if the** 
Warranty in this Cafe, by the expreſs Letter of the Act, be 


would not be a Bar to him, for ** Stat. by expreſs Words hath 
| 3 
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8) pleads it, that is to ſay, that it was by Diſſeiſin, or by (-) Co.Lit.303-b, 
Pilate. ſo oe he was in of another Eſtate, eb 44 * 9 

and then the Recovery with (ö) ſingle Voucher will not (% a Rolls 9 

bind it :, And therefore the ſole Queſtion was, on the col- 33. Leh. ;zuw - © 


Warranty mould be void, not only within the Expreſs 
Letter, but alſo within the Meaning of the AQ. 

For firſt, There is no Doubt but the Heir Male of the 
of Edward is a Perſon to whom the Inheritance, after 
the Death of Sibill, ſhall appertain: And the Words pf the 
Act are, That ſuch Perſon ſhall enter, and peaceably poſſeſs 
the Land as he ought if no ſuch Warranty had been made. * 
And the Meaning of the Act was nor to ſave the Eſtate Tail 
for him only who is Heir 1 at the Time of the For- 
feiture, but to preſerve it for the Benefit of all the Iſſues — 4 
inheritable by Force of the Tail. As if A. makes a Feoff- — | 1 
ment in Fee to! the Uſe of himſelf and his Wife, and to <Q 
the Heirs of the Body of A. A. hath Iſſue B. and dies, the 6 4.5 1 
Wite is diſſeiſed, the Heir in Tail by Deed releaſes to the 
Diſſeiſor, and afterwards the Wife releaſes alſo with War- 
ranty and dies, B. hath Iſſue C. and dies; altho B. hath by 
his Releaſe diſabled himſelf to take Advantage of the For- 
feiture during his Life, yet it ſhall not prejudice his Iſſue, 
for he is the Perſon to whom the Inheritance of the Eſtate * 
Tail doth appertain, and now by the Statute he ſhall enter 


2. It is to be obſerv'd, That by the Statute, not only En- 
try is given to him to whom the Intereſt, Title, or Inheri- 
tance ſhall appertain, as if no Warranty had been made ; 
but by the Branch next before, it is provided, That every 
(c) Diſcontinuance, Alienation, Releaſe, or Confirmation Ge. Lir266b 
with Warranty, and Recovery made or ſuffered by ſuch 3 . Ame 


utterly void and of none Effect, it is void as to all, and b 
Conſequence againſt every Iſſue in Tail, and it is void alſo 

4 to Edward himſelf, but in Reſpect of the ſaid Recovery a 
he hath barred himſelf that he cannot enter into the Land; 

And the Opinion of Doctor and Student was ſtrongly urged, 9 
That if a (d) Woman, Tenant in Tail, ſuffers a common (4) Pottea 61.2. 


Recovery, and the Iſſue in Tail releaſes to the Recover, yet cg. fl. 

his ſue may enter, which proves, that altho' he who hath © 

the immediate Right to the Eſtate Tail, will, by his own n 

Ad, exclude himſelf from the Benefit that the Statate would N 

have given him; yet his Iſſue ſball not be prejudic'd by it. 
And it was further obje&ed, That if any (e) Error had ce Poſteacr. 2 

been in the Recovery that Edw. ſuffered, and he had brought * Py 

2 Writ of Error, the collateral Warranty of the Woman 


— 


made 
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made the i utterly void, and of no Effect; 4 fertieri 

the Warranty ſhall not bind the Demandant, who claims as 


_ © Couſin, and Heir Male of his Body per formam doni, To 


wi CO, 55. 2. 
b. 324. 


Co, Lit. 381. a. 


which. it was anſwer d and reſolv'd, as tothe. firſt Branch, 
That the Office of a good Expoſitor of an AR of Parliament 
is to make Conſtruction (4) on all the Parts together, and 
not of one Part only by itſelf ; Nemo enim aliquam parten 


co. oo. a  rette intelligere poſſit, antrquam totum iterum al que iterum per- 


. . 
., (i) 5 Cor 5, 


Ce) March 84. 
3 ant. 31. 4 Inf 
— Kelw. 21. 


(4) 10 Co. 99. b. 


legerit : And altho” the firſt Branch makes the Diſcontinu- 
ance, Alienation, Warranty, and Recovery, utterly. yoo 
and of no Effect; yet the Clauſe following being connex 
to it with this Conjunction, And that it ſhell be lawful, 
expounds the Art jt of the Words of the precedent 
„Brauch; And therefore the (h) Senſe of both together is, 
that they ſhall be utterly void and of no Effect by the Entry 
of him to whom the Intereſt, Title, or Inheritance, after 
the Woman doth appertain ; but the Diſcontinuance, Alie- 
nation, Warranty, or Recovery, are not void between the 
b. Parties, but ſtand in Force between themſelves, and againſt 
all others, but only againſt ſuch to whom the Intereſt, Title, 
or Inheritance, after the Death of ſuch Woman doth apper- 


99, tain and they only can make it void, and of no Effect by 


Cr. El, 66, 76, 


"3 their Eitty; And ſo before this Time have other Statutes 


© 376159199200, been „ 3gy by the ancient Judges and Sages of the Law, 
© pl 1571218 pl. 1. As the Statute of (c) 8 H. 6. cap. 10. by which it is provi- 
1 23,4 ded, that all Outlawries ſhall be held for null and void 


344. pl. 2. Sy 
237 2 Bulſt. 
4 1 212. 37 H. 6. 1 A. 


and that the Party, Cc. be not damaged nor put to Loſs of * 
3: his Goods and Chattels, Cc. unleſs a Copias be awarded a» 


Firz, Obligation gainſt the Party in the County, in which by the Indi&tment or 


Appeal he is expreſſed to be dwelling, yer it ought to be 


242 Rial * avoided by the Means which the Law hath appointed, and 


107,118, 3 Leon, 
- 228. 1Rolls Re 


that is by Writ of Error. * | 
In the ſame Manner in the Caſe at Bar, Eſtates of Free- 


p- 20x. Sar. 3 and therefore by Entry they ought to be made void. So the 


= 


* 76, 1727 1 


fion as the Law doth appoint, So on the Statute of (2) Elis. 
ox. which provides, That all Grants, Leaſes, Cc. made by Bi- 


was adjudg'd in 


85 it 4.1 
51.b, the Common leas, M. 32 & 33 Eliz. in a Quare In. 


which 


x 2 
66, b. 68, a, Firz, det 80, 5 Co. 119. b. ＋ 120. pl. 8. (/ Hob. 42, 166. 5 Co. 119, Doct. pl. 262. 
Br, non eft factum 14, ( Co- Lit, 8 rh Moor 107, 108, 109. Degg 109, 1 10, 111. Cr. El. 
141. 2 Teon, 59. 5 Co. , a. 1 And, 65, 193. Moor 253. Bridg. 29, 30. 0 2 10 Co, 59, a, Cr, El, 141 
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tie Grantor himfelf, but as to the Succeſſor ; for ſo was the 
rent ok the Act, to provide for the Succeſſor and not for 
the Party Himſelf. So and on the ſame Reaſon was it re- 
yd in the Common Pleas, per totam curiam, Pa ſch. 15 Eli. 


in London 


all be abſolutely void, and of no Effect to all Intents and! 
4 In this Caſe of a Corporation aggregate of ma- 
im Perſons, which never dies, it was greatly doubted, if 
the Leaſe ſhould not be utterly void preſently according to 
the expreſs Letter of the Act; but ir was at laſt reſolv'd, 
ter foraſmuch as the Act was made for the Benefit of the Suc- 
of eflors, that the Leaſe ſhould not be void till after the 
l Death of the Dean, who was Party to the Leaſe: And altho 
1 the Succeſſor of the Dean is not Succeſſor to the whole Cor- 
pration who made the Leaſe, but only the principal Mem- 


6 


which is not warranted by the faid Act, is not void as ta 


4. 
4 * * A 
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kiwveen” Hunt and (4) Singleton for a Houſe in Fifter-!ane (a) Cor Lit. c. a. 


| . | , Cr. El. 473, 474, 
whereof the Inheritance was in the Dean and e 


Cupter of Paul's, That if the Dean and Chapter make a 3 Feb. 109. 


Laſe not warranted by the Statutes of. 13 & 14 Els. in —— TS * 


which Caſe it is provided by the ſaid Acts, that ſuch Leaſe 1 Ventr. 247. 


Rolls Rep. 152. 


154, 1599 165. 


dr ter of it, yet becauſe the whole Corporation never (b) dies, G) Treby Argu- 
D Wh Leaſe, by Conſtruction, ſhall be void after the Death of 4. Ce. Tee 5. b. 
tes Mite Dean, who is the prin Member of the Corporation, 9+b- 1 Rolls 833. 


WW, and his Succeſſor, with the 


. * ; . 2 B t . * 
hapter, ſhall avoid it. So in 2 Pd. 4. 12. 


. WM" | con Caſe, altho it be provided by the Statute of 11 H. 7. caps 20. 


þ u H. 7. That the Diſcontinuance, Alienation, Warranty, 
10 nd Recovery, ſhall be void, yet they are not void preſent- 
| ½ but are to be made void by ſuch' Perſons ro whom after 
b the Death of the Woman the Intereſt, Title, or Inheritance 

pertains. ” And with this Reſolution agrees 27 H. 8. 23.b. 


nd Wenthis very Statute of 11 H. 7. | ; 
e- . It was anſwer d and reſoly'd, That this Caſe was out of 
| the (e) Intention of the ſaid Act for ſeveral Reaſons : Ce) Cr. Jac. 475» 


7 Firſt, Becauſe the Intent of the Act was to reſtrain Women 
om making a Diſcontinuance, Warranty, and Recovery, 


* Remainder, &c. But when the Heir in Tail, in the Caſe 
it Bar, doth convey and aſſure the Land to others, and the 
Releaſe or Confirmation of the Woman with Warranty, is 
Dp: but to perfe& and corroborate the Eftate which the Heir in 
Tal hath made, ſuch Warranty is not reſtrained by this 


be , for ir mall be intended for the Benefit of the Heir, 
in nd not to his Prejudice; And this was the Reaſon that a 
, anmon Recovery, in Reſpect of the intended Recompence, 


„ rot reſtrained by the Statute of Weff 2. And therefore, 
Wen the Iſſue in Tail, in the Caſe at Bar, hath ſuffer d a 
ch tommon Recovery, and the Warranty of the Woman ex- 


=, be aid f (d) 11 H. 7. 
1411 * 3 H 4 The 


yy tends'only to ſtrengthen it, this Warranty is not teftrained by Ca) KH. 


in Bar, or Prejudice of the Heir. in Tail, or of them in 


7. 
Cro. Jac. 4,75 
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The ſecond Reaſon was, That the Wife, with the Heir in 

©, MM Tail, might have join'd in a Fine, and ſo barred the Eflate 
IIS Tail; or if the Wife had (9) ſurrender'd to the Heir in 
5H Tail, he might have ſuffer d a Recovery, and by that the 
_ Eſtate Tail would be docked, and ſo they both had Power 
WP to bar the Eftate Fail, and the Remainder or Reverſion ex. 
| pectant thereupon :, Then it was not the Intention of the 
2 Act to reſtrain the Warranty the Wife made to him who 

| had the Land by Conveyance of the Heir in Tail. And on 
the ſame Reaſon was it adjudg'd M. 38 & 39 Eliz. in the 

King's Bench, between Jennings and Wiſeman ; and Hill, 39, 

N in the Common Pleas, but the Plea began Trin. 38 Eli. Re, 
00 ic do. 12.2302. between (b) Wiſeman and Crow, and the Caſe in both 
-- T. Et. Courts was the ſame, ſcil. Thomas Wijeman had Iſſue William, 

« $62,579. Co. Em. his elder Son by one venter, and Thomas and a Daughter 
Igor che. f And. by another wenter, and ſeifed of Land in Eſſex held in 
27%. Winch. 43. Socage, deviſed it to Dorothy his Wife for Life, the Remain. 
Bud. . der to T. in Tail, and died, whereby the Wife was Tenant 
for Life, the Remainder to T. in Tail, and the Reverſion 

of the Fee deſcended ro Milliam; Dorothy, after the Statute 

of 14 Eliz. ſuffer d a Common Recovery, in which Than 

was vouched, who vouched over the common Vouchee, 

which Recovery was to the Uſe of Themes and his Heirs; 

The Daughter marry'd Jennings, Thomas died without Iſſue, 

now between Jennings and his Fermor, and Wif 

Son and Heir of Miliam, was the Queſtion for the ſaid Land; 

7 Wiſeman objected, That the ſaid Common Recovery was void 
(e) Co. Lit. by the expreſs Letter of the Statute of 14 (c) Eliz. cap. t 
B — S Where divers Perſons being ſeiſed, r. of any Lands 
ee « Cc. only for Life or Lives, or of Eſtates determinabl 
Fu. eg. Mor upon Life or Lives, have ſuffer d other Perſons by Agee 
690. + A8d.275- << ment or Covin to recover the ſame Lands againſt the 
II. 26 a t fame particular Tenants, Cc. or as Vouchees, to the grat 
8 2 Leon. & Pre judice of thoſe to whom the Reverſion or Remainder 

_ e hath appertained, or ought to appertain : Be it enafted 
c That every ſuch Recovery, as of ſuch Perſon in Reverſi 
«< or Remainder thereof, Cc. be clearly and ntterly void an 
« of none Effect: Provided that every ſuch Recovery had 
cc. by the Aſſent of any Perſon in Reverſion or Remainder 
ce ſo the ſame Aſſent appear of Record in any Court, Cc 
« ſhall ſtand in Force againſt ſuch Perſon fo aſlenting. 
And the ſaid Recovery was had againſt Dorothy, being Te 
nant for Life; and the ſaid-William Wiſeman, who had thi 
Reverſion in Fee, never aſſented to the faid Rooney a 
cording to the ſaid Proviſo: And therefore the ſaid Reco 
very ſhould not bind him by the expreſs Letter of the A 
TOM But it was adjudged in both Courts, that the Reverſion in fe 
Th 2 Co.Lir.356-2 was barred by the ſaid Recovery. And the faid AR of 14 (4 
ECO EL did not extend to it: And the princ. Reafon was,becauſei 
She: | 5 Wi 
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an not the Intent of the Act to extend to ſuch Recovery in 
which he in Remainder in Tail was vouched, becaufe Te- 
nant in Tail hath an Eftate of Inheritance which may con- 
tine (4) for ever; and he bath Power by a common Reco- C.; Co. 4 b. 
very to dock all Remainders and Reverſions expectant on his 
Elate; and if Dorothy had (5) furrender'd to him, then (5): Co. 63. 2. 
without Queſtion the Recovery ſhall bar rhe Rever- e —_ 
fon in Fee: 80 Dorothy and Thomas had Power to bar the 39. L. 46. a. Cr. 
Reverſion in Fee, and neither the Stat. of Weft 2. cap. 3. (c) 12 — 
which gives Receipt, extends to him in Reverſion or Re-2 Brown. 655 

„inder expectant on an Eſtate Tail, 33 H. 6. 22. 25 "3 $94» 
12 12, nor the Stat. of (d). R. 2. ca. 2. which gives the Writ of (4) Plowd. 57. b. 
och Error to him in Reverſion, nor doth the Stat. of (e) 32 H. 8. n | 
um cap, 31. made againſt common Recoveries had againſt Tenants Vet. tbe 2 
ner der Life, extend to Remainders or Reverſions expectant on 128. . 3 Co. 4 
in in Eſtate Tail. So in the Caſe at Bar, foraſmuch as he who. þ. e 
in- bad the Eſtate Tail hath ſuffer'd a common Recovery, and Dyer 772 
unt the Wife hath releifed to the Recoverors with Warranty, “ «5. Cr. EL 1 
fon the Ac of 11 H. 7. doth not extend to it, becauſe the Heir zan. 3. 
in Tail hath Power of himſelf to bar the Tail, and the War- S d. 
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tte 3p : r. El. $62» Co. 
m nnty of the Wife is but to perfect his Conveyance. Lir. 362. 4. 
bee, WI Thirdly, it was reſolv'd, That in the Caſe at Bar when faut. f. 63. 


the ſaid Edward, by the common Recovery had againſt him 4 Leon. 12,125 
by his own Agreement, had diſabled himſelf to take Benefit 122 139: t. 
A the Forfeiture given by the Statute, after the Death of K 
Edward, his Iſſue ſhould not take Benefit thereof, becauſe his 
Father was in Being at the Time of the Forfeiture, and 

could not enter, a Perſon who is not in rerum natura, or 

who hath not the immediate Intereſt, Title, or Inheritanc 

at the Time of the Forfeiture, ſhall never take Benefit of 

this Act, when another was in Being at the Time of the 
Forfeiture, and could not enter, and yet had Power to bar 

by Fine or Recovery him who would claim the Benefit of the | 

AQ.: And this was in Effect Og in () & George Brown's ( Antea 50, by 
Caſe, where the Iſſue in Tail, in the Life of his Mother, ha- Van 
ring. the Reverſion in Fee, levied a Fine without Procla- 2 And. 44. : Rot, 
nations. And if Error was in the faid Recovery, the War- — lenk. Cent 
anty of the Wife would bar Edward of his Writ of Error, 

tecauſe by his own Act he hath barred himſelf of Entry, + 


„ ich the Ad preſcribes. And the Caſe of Doctor and (2) s) Lare &. 
ting · Madent was affirmed to be good Law ; for there preſently, cap. zi. © 


W the Recovery, the Iſſue had Title of Entry on the Reco- 
reror, and n by Deed he could not bar 
vis Iſſue; but in the at Bar, the Iſſue in Tail firſt ſuf. 
rd the Recovery, and ſo difabled himſelf before the 
Warranty made, as alſo it was done in Sir George Brown's 
Laſe,* by the Fine levied in the Life of the Mother, 
ud therefore in thoſe Caſes Title of Entry was never 
ja the Ys in Tel a eas inthe Caſe of Dev 
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and Fradent; and ſo manifeſt Diverſity: But if Söill had 
= ' releaſed after the Death of Edward, then the Iſſue of Edw. 
might have avoided the Warranty by Force of this AQ. . 
Note, Reader, I conceive, that if a Man makes a Feoff. 
Ay ment in Fee, to the Uſe of him and his Wife in Tail, and 
. : to the Uſe of the Huſband in Fee, and hath Iflue a Davgh. 
-* ” ter, and dies, his Wife with Child with a Son, whereby 
| f the Reverſion in Fee deſcends to the Daughter, the Wife, 
| before the Birth of. the Son, levies a Fine, or ſuffers a com- 
mon Recovery; in this Caſe, altho* the Daughter doth or 
(Rob. 333. doth not enter, or altho the (2) Daughter had joined in 
. the Fine, or was vouched in the Recovery, or by any other 
Act had diſabled herſelf from taking Benefit of this Ag, 
yet the Son, after born, ſhould take Benefit of this AQ; 
| and that well agrees with this Reſolution. For by no A& | 
* 20 that the Daughter could do, could ſhe bar the Son of the 
= - Eſtate Tail, as Edward might in the Caſe at Bar; and 
* therefore it ſtands with. Reaſon and Equity, that no Ad 
_ -- which ſhe could do ſhould be prejudicial to the Son, - who was 
8 in utero matrts. And this Caſe is not to be compared to the 
(5) i Co. 8 Caſe in (b)5 E. 4. 6.3. For by the Stat. of (c) 6 R. 2. cap. b. it 
S 39:22 27, is provided, Quod proxmmus de ſanguine eorundem rapientium 
Piond. 43. a. & raptorum, cui hereditas de ſcendere, remanere, vel accidere 
2 deberet pot mortem rapientit vel _— habcat titulum immediate 
137-b. ffatim ſcilicet poft raptum intrandi ſuper rapientem vel raptum, 
(<9 — 93: * fc. & tenere de ftata hæreditario; in that Caſe, if the Daugh- 
geable 94. Plow. ter enters, ſhe ſhall keep it for ever againſt the Son after 
| Þ- 45-Þ. born : But altho' the Daughter enters by Force of the Statute 
Inſt. 434. Long. 
30. Ed. 4. 38. a. Of 11 H. 7. yet the Son born after ſhall enter upon her; and 
Rag g. kr. Ap. the Cauſe and Reaſon of this Difference is, that the Daugh- 
eal 48. Br. Far- ter, by the Statute of 6 R. 2. hath the Land merely as a Fer- 
Sram. Cor one ba. Quilite in Fee Simple: And by the expreſs Words of the 
Hob. 74- AR, ſhe ſhall enter and. keep the' Land, for the Statute 
- _., - - faith, intrabit, Oc. & tenebit de jure hareditario. And it is 
like the Caſe of 9 (d) H. 7. 25. b. if a Remainder be limited 


2 7 hk to the * Heirs of J. S. and he dies, having a Daughter, 


rech (e) ughter ſhall have it as a Purchaſor, and ſhall keep 
(c) 3 Co. 137 b. the Land againſt the Son born after. But when the Daugh- 


ter enters by Force of the Act of 11 H. 7. ſhe is in of an 
Eſtate Tail per formam doni, and ſo in Nature of a Deſcent, 
and not merely as a Purchaſor, and that by the expreſs 
Words of the Stat. of 11 H. 7, which are, That the Perſon to 
whom the Lands appertain, after the Deceaſe of ſuch Wo- 
man, ſhall” enter into the Tenements, and poſſeſs and enyy 
them according to ſuch Title and Intereſt as they ſhall have, 
if ſuch Woman had been dead, and no Diſcontinuance, 
Warranty, or Recovery had ; ſo that the Daughter in this 
Caſe doth not claim the Land merely as a” Perquiſite, 
as ſhe doth upon the Statute of 6 R. 2. but by Force of * | 
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Mert 11 H. 7. ſhe claims according to her Title, as 
if the Woman had been dead, and no Act done againſt 
e Statute, and that js per formam doni, and per formam 
ni the Son after born is to be preferred before the 
Dughter : And therefore this Caſe is to be compared to 
J Shelley's Caſe ; in which Caſe, altho' the Uſe veſted C4): Co. 106. b. 
I in Kicherd the younger Son, yet the Son of the elder 155: U Mo. 149, 
bn, after born, ſhall enter on _ becauſe Richard in that 59. Jenk. Cen 
F was in in the Nature of a Deſcent, and not merely as ; Tron = 
 Parchaſor. And if the makers of the Act of 11 H. 7. had | 
ben aſked if in ſuch Caſe the Wife might prejudice the Son 
erewith ſhe is * ba the Benefit which they by the ſaid 
t had provided, they would have anſwered, af 75 li- 
jus fuerit matri nocere filio qui in utero ſuo eſt. And with 
bis Mountague Chief Juſtice of the Common Pleas, Plow. 
. 56. well agrees. And the Opinion of the Court of 
Wards 20 Eliz. Dyer 362. 4. (V is not repugnant to it; for (4 pyer 36. 


326. b. 365» b. 


ners by Force of this Act on a Fine levied by his Mo- 
her, and her ſecond Huſband, he ſhall not be in Ward, 
dich well may be, for in ſuch Caſe he hath the Land but 
ring the Coverture, and therefore is in Manner a Pur- 
afor ; Alſo, altho he ſhould have the Land in Nature of a 
Deſcent, yet it doth not follow that he ſhall be in Ward; 
rin the Caſe of Wardſhip, there-ought to be Death ei- 
her natural or civil it is neceſſary alſo, that the Anceſtor 
lie in the Lords Homage: And by this Difference you will 
etter underſtand your Books in 9 H. 6. 25. 9 H. 7. 25. & (c)Cr. Car. 376. 
iter and Student. * | Ar 14h 2 
& It was reſolv d per totam curiam, That if Tenant in Tail « Jones 200, 
ing in of another Eſtate ſuffers a common Recovery, and a | 
vllateral Anceſtor of the Tenant in Tail releaſes with War- 

tyto the Recoveror, and afterwards the Recoveror makes 

Feoflment to Uſes, which are executed by the Statute of 

H. 8. and afterwards the collateral Anceſtor dies, in that 

ſe, altho' the Eſtate of the Land be transferred in the 

before the Deſcent of the Warranty, yet the Warranty 

would bind, and the Terre-tenants might take Advantage 

lereof by Way of Rebutter : So if he to whom the War- 

ty is made ſuffers a common Recovery, and afterwards A + -"g 
de Anceſtor dies, the Recoveror might rebut by this War- 4 a. Br. chofe 
y; And yet it is adjudged in (4) 22 Af. 37. that if Gau 8 Br. 
enant in Dower doth enfeoff a Villain with Warranty, and Cr: Car. 370. 

de Lord of the Villain enters into the Land before the De- ek dg 
ent of the Warranty, and afterwards the Wife dies, Hob. 27. Vaugh, 
W Warranty ſhould not bind the right Heir: So it def. 1552. 
agreed by the Juſtices in Ce) 29 A. 34 if a colla- 2 Rols433- Br, 
ml Warranty be made to a. Baſtard and his Heirs, and (+) cr. Cm, 
the Anceſtor, the Baſtard dies without Iſſue, and J usb. 393- 


o. 136. 2. 


wa / > 1 Co. 
rd by Eſcheat enters, and afterward the Anceſtor ob. 25. 
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there the Opinion is, That if the Iſſue in Tail, within Age, PI- 16. Co. Lir. 


Co. Lit. 385. 4 
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da lit . ee wall not bind. And although a8 1 
EL WR Int ſc at Bar, as in thoſe two Cafes, before the W 
; ranty deſcends, the Eſtate of the Land is transferred in vii 
5 Poſt, yet there is a great Difference between thoſe two Cao 
nd the Caſe at Bar; for he who hath che Land by rhe 
mitation of an Uſe, or by a common Recovery, comes 
2 the Land by the Limitation and Ag of the Party; and then 
e. fore be who hath a Revyerfion by () the Limitation of: 
Leg. 3922 Moor Uſe, or by common Recovery, althongh he be in the 2, 
. in both Caſes; yet he ſhall take Benefit of à Condition as ; 
| Aſſignee within the Statute of 32 H. 8. cp. 34. But u 
60) Co. Lit. the (b) Lord of a Villain enters, he comes to the Land jj 
215. b. reſpeck of a Title paramount, that is to'fay, in reſped « 
Villainage, and the Lord by Eſcheat in reſpe& of the Seig 
5 niory which was a Title Fr and both thoſe are 
C«.) 2 Rolls 976, meerly in the (c) M, and not by any Limitation or A0 
r Car. 370, the Party, and ſo manifeſt Difference. And although fon 
. E to ſay that thoſe Books are erroneous, and again 
| w, and their Reaſons are, ſcil. becauſe it was held int 
(00 vaugh. 386. Time of E. 3. ſcil, in (d) 8 E. 3. 10. 4. That the Ten 
mall not take Ad vantage ot a Warranty by Way of rebut 
ter, without ſhewing how the Warranty extends to hit 
which is as much as to ſay, to make him Aſſignee to tl 
f _ - Land, ſo that one who comes in in the Poſt, ſhall not Rebut 
5 Ce) Vaugh. abe, And in (e) Io E. 3. 42. 10 AJ. 5. in an Aſſize the Tenn 
A pleaded a Warranty made to one. . &c. and concluded of 
5 | the Warranty as Aſſignee to Mand demanded | Judgment 
ih and was charged by, the Party, and by the Court, to ſbet 
8 (F)vaugh.z86.how he was Aſſignee, and fo he did: And in (F) 22 A. N 
E in the ſame Year, when one of the ſaid Caſes was adjudped 
it was held that one ſhould not take Advantage of a Wa 
| ranty made to another and his Aſſigns by Way of Reb 
—_ although he be an Aſſignee without Deed, and that in Gd 
=” | of Rebutter, as well as in Caſe of Voucher he ought to ſhe 
E 6 as wel] the Deed which comprehends the Warranty, s ti 
5 Deed which proves the Aſſignment: And theſe Errors wet 
the Cauſe, as they ſaid, that it was then held, that neitbe 
the Lord of the Villain, nor the Lord by Eſcheat ſhoul 
. make Advantage of a Warranty by Way of Rebutter : But 
cC.onceive, the true Reaſon of the ſaid Books is utterly 
7 ſtaken. For true it is, that ſome Judges in thoſe Tia 
e : thought, that none ſhould take Advantage by Rebutter of 
| Warranty made to one, his Heirs and Aſſignees, but he ut 
was Heir or Aſſignee: And that the Terre-tenant oughtil 
Caſe of Voucher and Rebutter, to ſhew Deeds of the mea 
Aſſignments; which Opinion hath great Semblanceof Ra 
I ; " ſon, becauſe the Warranty extends only to the Feoffee, i 
4 2c Heirs and Aſſigns. Anda Thing which of its own Nati 
© - gaunot be created without Deed, cannot be aſſigned =? 


> 


* ein rcon Corte Caſs, - 63 
Tale that ſuch Opinions were againſt tze 
u welllie Seaſe and Judgment of the Law in both Points: For | 
Wl) hewbo hath the Poſſeſſion of che Land, thall Rebut the (e Cine 
Landant himſelf, without ſhewing how he came to the 371. 
hon of it, for it is ſufficient for him to defend his Poſ- 

Gon, and to bar the Demandant; and the Demand, againſt 

Warranty cannot recover the Land: And ſo was it held 

AL, , that Tenaat by the Curteſy might Rebut. And _ 
6) 45 E. 3-18. it is adjudged, That the Donee in Tail 9. . , 
bo! be be in of another E i, might Rebut the Demand, 3... 
din (c) 38 E. 3, 26. it is adjudged, That the Allgnee e 1 2. 26. 
„t Rebut by Force of a Warranty, made to one an his Cab 35, 386. 
bis: And (d)7 E. 3. 34 & 46 E. 3. 4 Feoffee of the Do- ( Vaults 168, 


| 


ein Tail might Ce) Rebut; I likewiſe well agree, That if 3. 
e Sch ae B. his Heirs and Aflignes with Warranty, and .. Sg, 


roffs C, without Deed, (. Y vouch A: as Aſſignee, 7 . 1 Bulſt. 
«the | excends to B. ey Affignes of the Lang fo 6 
| G is bis 


gnee thereof, and the ment is not made 28% % Fiz 
the Warranty, for then it ought to by Deed, but the Statham Gar- 
anty cannot be aſſigned, but extends to the Albgnes fn. 
Land; and if the Feoffment to C. was by Deed, it is on- 385. b. 1 Co. i. bh. 
o the Land, and not of the Warranty; and C. ſhall youch 
s Alignee of the land, becauſe the War. by expreſs Words 
wends co him; that is to ſay, to g. and his s of the 
nd ;'and if rhe Feoffee without Deed ſhall not vouch as 
Mee, truly the Feoffee by Deed ſhall not vouch, for one / 
them is as well Aſſignee of the Land as the other, and none 
hem hath or can have Aſſignment of the Warranty, 
And ſo it was reſolved, Pa ſch. 30 Eliz. in the Ks B. between 
) Auder and Note, on a Writ of Error on a Judgment giv- ( Cr. El. 353. 
nina Writ of Covenant in C. B. by Popham C. J. Gaw- ic. Moor di. 
y, and the whole Court, on Conference had with divers o- 0 
ber Juſtices ; That if a Man makes a Leaſe for Years, and co- 
ts with him and his (h) Aſſignes, his Aſſignee by Parol : 

All have an Action of Covenant: So Feoffee by Parol ſhall .s CLINE 
) vouch as Aſſignee; and therefore the Books which ſpeak : 
{ ſhewing of the Deed comprehending the Warranty, and © 2 Rolls 754 
| the Deed of Aſſignment, are to be intended of Things . 
lich lie in (4) Grant, which cannot be aſſigned without 
Deed. And ſo may all the Books be well reconciled, C Co. Hr. 
WA 33. 9 Af. 11. 10 Af. 5. 10 E. 3. 42. 11 E. 3. Br. Mon- (II Cr. Eb 9736 
de faits 164. 13 E. 3. Voucher 17. 14 E. 3. Carr. 33. 
RE. 3. Condition 11. 17 E. 3. 68. 22 Afſ. 88. 40 E. 3. 22, 
B 40 Aff. 30. 42 E. 3. 19. 3 H. 7. 13 C 14. b. 3 H. 6. 21. 
ham Aſſignee 1. ; 
but Note Reader, That theſe were not the Reaſons 
It the faid Books in 22 Af. 37. and 29 Af. 34 which 
ve been alledged, for it appears by both the Books, - 
Wat if the Warranty had bound, and had been a Bar 
n Right in the one Caſe, 212. of the Villain, bee ef, 
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3 3 Sete Caſe." Pit It 
* . if the Warmnry bad deſcended hegt, ue Lor of Ur. 
oo _ _ - lainhadentred; ns oe es, if the Anceftor hal 
miete Ne Et £7 pd deſcend 
=” before the Eſcheat) the Lord by Eſcheat in the one Cafe 
E i 
vantage of the Warranty by Way of Rebutter; and that 
appears by the Rule of both Books. And therefore to 
5 ee condemned the ſaid” Books, were not ren * a a 
3 * | the rrae ge of 7 And 1 dare not take upon ne 
=_ * Make Lan cems to agree with the Reaſon of a. Fo 
$i To his Sx 1rd bun 143. for he ſaith, Nota, I 
there be enant, and the Tenant gives the Te 
ments to Sade in Tall, the Remainder to another in Fee 
COLES and afterwards the Donee makes a Leaſe for Life, and griny 4 
1 oy 1 - Reverſion to another in Fee, and the Tenant for Life. 
1 toom, and afterwards the Grantee dies without Heir, wher 
* EE eſcheats to the Lord; in this Caſe, if the 
* for Term of Life dies, and the Lord by Elche f 
Ee l ten in the Life of the Tenant in Tail, it is no Diſcontin- ; 
_ becauſe the Lord is in by Way of Eſcheat, and ni « 
=_ 7 ie Tenant in Tail (and therefore 1 the Entry of the lg x 
Vun Tail, in ſuch Caſe was lawful, becauſe the E 
1 cheat cannot take Advantage of any Warranty which Ie 
nant in Tail as was intended, had made.) But Lita; 
faith, ſecus eſſet, if the Reverſion had been executed inthe wt 
* Gigs, in the Life of Tenane in Til, for hows f Pp 
er 
L 
ti 
to 
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Jan Sean firma, between Harvy Plaintiff, and of 
BR 
the 


Jad Defendant, on a Demiſe made 37 Eliz. by Fo 
Pennant to the Plaintiff, of certain Land ge Gt} in 
County of Eſſex, for three Years, from the Feaſt .of Al 
Saints, Ann. 37. The Defendant pleaded, That the ſaid 


#0 35. demiſed it to the Defendant for 10 Years, yieldin 

the yearly Rent of 33 J. 10 5. at the Feaſt of S. Michacl, an 

the Annunciation of our Lady; and that he was poſſeſſed till 
"Pennant ouſted him, and demiſed to the Plaintiff, and he re- 
entred, &c, The Plaintiff replied, and confeſſed the ſaid 
Leafe, but further ſaid, That the ſaid Leaſe was on Condi- 
tion, That if the Defendant, his Executors or Adminiſtra- 
tors, at any Time without the Aſſent of the ſaid John Fen- 
pant, his Heirs or Aſſigns, grant, alien, or aſſign the fait 
Land, or any Part thereof, that then it ſhould be lawful tbr 
the ſaid Pennant and his Heirs to re-enter: And that the De- 


Land for Six Years, without the Aſſent of Pennant, for which 
he re-entred, and made the Leaſe to the Plaintiff, prout, c. 
The Defendant by Way of Rejoinder, faid, That before 
the Re-entry Pennant accepted the Rent due at the Feaſt of 
be Annunciation of our Lady, after the Aſſignment by the 


aff by Way of Sur-rejoinder ſaid, That Fennant before the 
Receipt of the Rent had no Notice of the ſaid Demiſe to 
Laylor, on which Plea. the Defendant did demur in Law: 
ind Trin, 39 Eliz. it was adjudged for the Plaintiff, And 
in this cir theſe Points were refolved : * 0 | 


il 


-- — — 


— — 


. 


Kings Bench, between Tho- 


Moor 
Cro. E 
92. 2 


90. 


nn Pennant was ſeized of the ſaid Land in Fee. And An- 


fendant, Anno 35. granted to one Taylor Parcel of the ſaid 
Hands'of the Defendant Walter Oſwald ; To which the Pain- . 


I. That the Condit. being (2) collateral, the Breach of it ( ceo. El. 
night be ſo ſecretly contrived; as to be impoſſible for the 553-57 
= — — as we i-e — OO — — — — 426. 45 
= | 5 Leſlorg.s, 


12 


« 
Au au 45 
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Fro 309.93 Siem this Caſe is material and (I) iſſuable, for otheruif 
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U phe. 434+ Leffor to come to the Knowledge of it, and therefore ( 


drels 4) the Leſſee would take Ad vantage of his own Fraud, for he 
2 * _ might make the Grant or Demite ſo ſecretly, * N 
Day on which the Rent is to be "as as to be impoſſible fa 
2 to have Notice of it: ut if a Man makes a Leaſe 
Cr. El 3. Wr Years rendring Rent, on Condition chat if the (e ) Rent 
J I 555 .be behind, that it ſhall be lawful for him to re- enter; in that 
Sab. Cafe, if the Leſſor demands the Rent, and it is not paid, and 
| 25 E. E afterwards he accepts the Rent (before the Ro-entry made) 
75 J Cr, El. $92. a Day after, he hath (4) diſpenſed with the Conditi 
85 Cur: ar. g12 for there the Condition N annexed to the Rent, and he 
Ron 5 3 Leokass having made a Demand for the Rent, he well knew that the 
Cr. El. 3. Condition was broke: But altho' in ſuch a Cafe, he (e) a 
- cepts the Rent (due at the Day for · which the Dem Way 
made) yet he may enter, for as well before as after his Re. en- 
try, he may have an Adtion of Debt for the Rent, on the 
Contract between the Leſſor and Leſſee, and that was the firſt 
. 8 A 15 8 and a Condition 
Y Moor 426. annexed to Kent, Vi | 
5 The ſecond*Difference A, Tlasin Caſe of a Condide 
c 0 1 Rolls 475. . mersd to Rent, if the Leſſor (g) diſtrains for the ſame 
bee. Rent for which the Demand was made, he hath thereby a 
Ce-Lit. 211.b. ſo affirmed the Leaſe, for his Diſtreſs for the Rent hath afs 
ttt. b. Airnied the Leaſe to have Continuance after the Rent rectis 
336. Þ. ved; for after the Leaſe determined he cannot diſtrain for 
the Rent, 14 A. II. Accord. 
The third was, That as well in Caſe of a Condition annez 
eld ro Rent, as in Caſe of a Condition annexed to any collas 
teral Ad, if the Concluſton of the Condition be, that they 
| the Leaſe for Years ſhall be void, there no Acceptance df 
Kent (due at any Day after the Breach of the Condition) 
- will make the void Leaſe gp od. And ſo a Difference betweel 
- ©) Cr. Car-512-H e which is (i ſo fat) ) void without any Re-entry, and 
—_— * Leaſe which is voiable by Re-entry; for a Leaſe which! 
. 3 And. 364» 30% IP fo atto void by the Breach of the Condition, cannot bl 
Se. Nag a. Hade e good by any Acceptance Por. Com. I 
* _ Browning and Befton's Caſe 133. 
The fourth was, As the Affirmation of 2 votdable Les 
by Parol for Money (or other Conſideration) will not anll 
the Leſſee ; ſo the Acceptance of a Rent ors is not in "1 
"i nor due to him who accepts it) will nöt bind him: As 
„ Land be given to Huſband and Wife, and to the al 
Hof the Body of the Huſband; the Huſband make 
-, Leafe for Forty Years and dies, the Iſſue in Tail accepli 
the Rent in the Life of the Wife, and aftefyyards the W 
dies; yet the ſue ſhall avotd the Leaſe; fot at the Time 
1 H. 8. Te. the Accept. no Rent was in eſſe, or due to him, Vide 32 HN 
© 9 by BY: (1) Acceptance. 
Doc. Lit. > 5c The Fifch was (4) between a Leaſe fon Life and a Leaſe fot 
; =D Years, for in the Caſe of a Leaſe for Life, if the Conclul. 
| —_” Condit, annex. to the Rent (or other col. AQ) * that thedl 
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ET caſe ſhall be void, there. (becauſe. an Eſtate of Free- 


. 


Alter bar the Leſſor of his Re- entry, for this voidable nr 2 
| Tease may well be affirmed by Acceptance of Rent: And 21 H. 7. 12. 2. 


1 


EE the Leſſee do not go to Rowe, or any other collateral 142+ Br. C.. 


wat thereof ; for the Leaſe is void, and not voidable by Re- Koll. — 
aud cherefore the Grantee who is a Stranger, may rakes Co. 95.b. 
ereof ; but if the Leaſe be made for Life (c) with Apr * 
boagdition, there the Grantee ſhall never take Benefit Lit. Scct. 347. 

ber the Eſtate for Life doth not determine before Ent 3 Co >. 4 
Entry or Re-entry in no Caſe (by the Common Li. 2:5.4. Perk, , 
Lav) can be given to a Stranger, 11 H. 7. 17. 4. Br. Cond, 245, C erl. 


Dyer 127. 


bend, makes a Leaſe for Years, rendring Refir, and C7 — =—_ : 


eee was void by his Death, (e) otherwiſe is it of a 23% b. mam 
bor Life: But if a ) Biſhop, Abbor, Prior, or ſuch dome © 
We makes a Leaſe for Years and dies, if the Succeſſor ac- (e) C it . 
ee Rent, he ſhall never avoid the Leaſe, for the Leaſe: Rolls 821-0 = 


avoidable, 11 E. 3. Abbot 9. 8 H. 5. 19. 37 H. 6. 3. b. 24 H. He nets 7 
er Leaſes 19. F. N. B. 50. C. ee 


ote Reader, I concetve, that in the Caſe of a Leaſe Cr. Jac. 173. 
White, if the Leſſor accepts the ſame Rent which was de- Se. 45: Pl © 
, he hath affirmed the Leaſe, for he cannot receive iti Rolls E 
any Contract, as in the Caſe of a Leaſe for Years, Noll Rep. 161 
he ought to receive it as his Rent, and then he doth 
bee Leaſe to continue; for when he accepted the Rent, 
not have an Action of Debt for it, but his Remes 
eas by Aſſize, if he had Seiſin, or by Diſtreſs. 
Wd therefore I conceive in ſuch Caſe, the Acceptance of 
r ſhall bar him of bis Re-entry : And it appears by 
c. Conditions, fol. 79. 4. That in ſuch Caſe, if the 2 
ir brings/an (g) Aſſize tor the Rent, he relinquiſhes, (e) Co: Lt 
es the Benefit of his Re- entry, although it be for the 5g. 33 Lk 
Wit doe at the ſame Day; but if he (h) re-enters firſt, then GIE.N-B.120-Ho 
have an Action of Debt for the Rent behind, Kciw. 112. b. 
73. 8 E. z. to. 30 E. 3. 7. 38 B. 3. to. And af-Br. Arrearagess 
Wards, Mich, 39 & 40 Fü in the Common Pleas, which 
began Hill. 38 Elis. Rot. 1302. in Treſpaſs between (i) g Moor 425. | 14 
5 1 for rye, — Eſſes, $ TIP J COT 1 * e —_— 
ven nder ſon ief Juſtice there) Van u- 78. Noje + . + == 
and t — Sober, That a Leaſe for Yeles was Cv. Bl 
 rendring Rent, and with Condition that if the Leſ-! Rolls 4% 8 | 
ould aflign his Term, that the Leſſor might re-enter, and =_ 
53: ab 1 * the © + = 
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+...» > PENNANT's Ca. Pak Il. 
dme Leſſee aſſigned his Term, that although the Leſſor had ac. 
_ = cepted the Rent-by the Hands of the Leſſee,” yet foraſmuch as 
E the Leſſor had not Notice ot the 3 8 the Acceptance of 
bers, the Rent did not (4) conclude him of his Entry; $6 this Point 


want 


© hath been adjudg. by both Courts. See for the ſaid Differen- 
ces (which lie obſcurely in our Books) 4 Al]. 5; the Caſe of 
Waſte, 22 H. 6.57. 5 H. Z. 3. b. F. N. B. 120, 122. Play, 
Ec... . Browning and Beſton's Caſe 132. 545- 14 Af. 11. 40 E. 
| 3. Entry Congeable 41. 11 H. 7. 15 10 E. 3. 52. 21 H. 5. 
| 132. 21 F.6 39 H. 6. 2% 268 
1 And in theſe two Caſes many good Caſes and Diff. were ta- 
—_— ken, when Acceptance of Rent (or other Thing) ſhall bar 
nim who accepts it of the Arrearages of the Rent, of Re. 
=. entry, of Action, or of Execution, and the Reaſon of the old 
og Books briefly reported, and in an obſcure Manner, well expl, 
. If he who hath a Rent Service or a Rent Charge, accept the 
Rent due at the laſt Day, and thereof makes an Acquittance, 
C+) 1 356 4. All the () Arrearages due before are thereby diſcharged: And 
Fc e e, fo was it adjudg. between Hoplins and A4orton in the Com, 
. Pleas, Hil]. Rot. 950. Vide 10 Eliz. Dyer 271. but there the 
„sor 426. Cale is left at large; and therewith agrees 11 H. 4. 75 & 1H, 
$373 % F. 7. b. But note, It appears by the ſaid Record of 10 Eliz. that 
dur. 14. pl 30. 7 | 8 g 
| > Anderſ. 9x. the Bar to the Ayowry ought to be in ſuch Caſe, with Conclul. 
, of Judgm. if againſt this of Acquittance he ought to make 
: „I. 228. Co. &* 2 #4 - 2 
4 . 589. pl.8. Avowry ; ſo that it appears that the Acquittance is the Cauſe 
n of the Bax or ERoppel in ſuch Caſe. For it appears by 8 Af, 


vi- El 4% pfl. ult. 9 E. 3. g. 29 E. 3. 34. that if a Man makes a Leaſe 
eee eee 


„ r ASS --» wk = co.cc... _ 


of 


| there be Lord and Tenant 
Fealty and Rent, and the Rent is behind for two Years ; an 
afterwards the Leſſor or the Lord diſſeiſes the Terre-tenant, 
and afterwards the Tenant recovers againſt him in avg lied 


=. and the Rent which incurred during the Diſſeiſin, is recoup 
_—_— in Damages, yet the Lord or Os gt] rene: in the Af. WT the 
= ſize the Arrearages before the Diſſeſin; and the Bar of the B 
latter Years, is no Bar of the Arraerages before, Vide 39 H.6. ¶ wit 

Bar. 79. where the principal Caſe of Annuity may be good Wt # 

Law, either becauſe there the Defendant pleaded the Ac- E 

quittance for the laſt Day, ard deman led Judgment of Action, * 

2 where he ought to have relied upon the Acquittance. Or be- keof 
aaauſe in the Caſe of Annuity he is not bound to pay the Are. 
Annuity without Acquittance : But in the Caſe of Rent Wi 
* Service, or Rent Charge, he who receives it is not compel: 


lable to make an Acquittance, but the making thereof is his 

. - voluntary Ad, to which the Law doth not compel him. 
Doc. 269. If there be (c) Lord and Tennat, and the Rent is be. 
dainnd, and the Tenant makes a Feoffment in Fee, if the 
„Lord accepts the Rent or Service of the Feoffee, he 
ſhall loſe the Acrearagct in the The of the Feat a 


* 


fur me” Parent's cafe. a 66 


though lie. makes no Acquittance ; for after ſuch 
he Hall not avow on the Feoffor at all, nor on t 
ade, but for the Services which yo in his 42 
u appears in 4. 3. 22. 18 8. FB 4 „Br. 
port] 11x: But'in ſuch k Gal, e, if the F. 2 ache, 
Lord (4), a&cep ts the Rent or — oo "oi Hand of (4) Roll 329 
Feoffes, he ſhall not loſe the Arrearages, for now the ©* 
121 cannot avow on other, ba only on che Feoffee; and 
that to which the Law corapels: a Man, ſhall not prejudice him. 
and- for the ſame Reaſon; if there be (b) Lord, Meſn, (o) Colir.26;.b, 
and Tenam, and the Rent due by the Meſa is behind, a 
iierwatds' the Tenant doth WY Ts ge the Meſn, and the 
[ord receives the Services of the Meſn, which now iffſue im- 
. out of the yet he ſhall not be barred 
of th wad which - ile out of the Meſnalty: So if 
4 lt de be be d the Tenant dies, the Acceptance of 


the Services hy oe nds of the (c) Heir ſhall not 7 him (c)Co-Lir.269.d 
c the Arrea ; for in theſe Caſes, altho the Perſon be 

ered, yet 125 doth accept the Rent and Services of 

| who only ought to do them, and all this appears in 

E. 34 22. 2 + 7 E. 4 27. 29 H 8. Awvowry Br. 111. 

| A n or ies by the Hands of the 

| re bar the Lord of the ( 1 ) Relief before due, (4) 2 An And. 125 

| 12 155 is no (e) Service, but a, Fruit and Approvement Jos —— — 
of Setyices; for it were Parr of the Services, then an Action : 22 $145 
Y Debt would not lie for 11 ſo long as the Rent con- glg. 
tinues, but it is as a Bloſſom or Fruit fallen from the Tree; 1 
nd for Relief, it is not neceſſary to avow on any Perſon cer» * *** ? 
nin: And the Book in 4 E. 3. 22. is to be intended, that 


te Father made a Feoffment in Fee by (g) Colluſion and @) Co-Lit. 8445 io 


lied; And there it is held, that if a Lord had accepted 
the Services by the Hands of the Feoffee in the Life of 
the Father, he ſhould loſe his Relief, | 
But note, Reader, Relief was not taken within the E- 
quity of the Statute of Merlebri e, as it is adjudg'd in 
E z. 83. but now it is remedied by the Statutes of 32 G 
H. 58. of Wills. But in the Caſe before, the Lord (before 
ptance of the Rent or Service by the Hands of the 
— might have (h) avowed on the Feoffee for all the (4) 4: H 
es incurred, as well in the Time of the Feoffor, as cap- 1 On 
i N of the Feoffee, as it is adjudg'd in 7 H. 4. 14. 
ly E. 2. Avow. 222. And by what hath been ſaid it appears, 
gur the Acceptance of be or any other Service of the 
Wi hal] not bar the Lord ef Relief, vid. temp. F. l. Relief 
13. 15 E. 3.ib.5. 16 E. 3. ib. 10. 3 E. 2. Avow, 1 
And it was further ſaid, That if there be Lord and: Te- | 
ant by Knights Service, and the Tenant enfeoffs his Son , 
nd Hei apparent within Age by Colluſ. if the Lord accepts | 
= Services by the Hands of the Feoffee, he ſhall loſe the (i 0 OV. 
Wardſhip ; But againſt that it was ob 
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3 him, by mea otice and tendring the 1 5e and 
1 dene * w compels. one to do, ſhall not prejudice 


1 Acceptance doth not bein before Title ac: 
- | ce — no Fa of Wardſhip in this Caſe. was accrued 


9 d / o the Lordat the Time of the Acceptance, but it accrued 


Ky " after the Death of the Feoffor. 

"As to the firſt, it was anſwer d, That the Feoffee by no 
TDLeender that he could make, could compel the Lord to 
= ayow on him; for the Lord might ſhew, that the Feoffment 
_—_— , , wasby Colluſion, againſt the eite of Mearlebridge, cap. b. 


and therefore he might maintain his Avowry on the Feoſtor, 
* je for the Law will not compel him to avow on the Feoffee to 
=", his Prejudice. i 

1 As to the Second, it was wer d; That the Statute of 


E _ _ -  Marlebridge hath made ſuch Feoffment made by Coll 
= © as void and of no Effect as to the Lord: And therefore, i 
—_ -c6Lord wy affirm the Feoffment and wave the Benefit of 
_ the —4 by accepting the Feoffee for his Tenant, he ſhall 
=_- 8 Nofion NE loſe the Wardſhip. And the Rea- 
—_—_ . | on of Pri 1ſot, 33 H. 6. 16. that ſuch ce ſhould not 
cConclude the Lord was, becauſe the Feoffee in ſuch Caſe 
xs 5 might compel the Lord to avow on but that is not 
38 . La; And againſt the Opinion of Fiſet, l 
F fo 33 E. 3. Garde 33. F. N. B. 142. And now the 
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per quoddam ſcriptum ſuum obligatorium ſigillis ſuis ſigillat', 


abus ſuis," in feſto Annunciat bearz Mariz virginis tune 


— 
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= » c 
17 8 


e Termimo Haudli Hillarii, 
Anno Regni Doming Elizaabe: 
ther nunc Regina Ang 34. 
KRotulo 169. 55 
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Emorandum quod alias ſcilicet termino ſancti Mich IL Odon. . 
| ultimo præterito, coram domina Regina apud Weſt, © ? 
den Titus Weſtby per Thomam Cocke attorn' ſuum, Et pro- 
tulit hic in cur dict' d næ Regin tunc ibidem quandam bik 2 
lam ſuam verſus Tho Skinner & Joh' Catcher nupet Vic Lon, . == 
in cuſtod Mar, &c. de pl ito debiti. Et ſunt oe "de proſe- & 
quend', ſciPt, Joh Doo & Rich Roo: Qu quidem bil ſe- 
quitur in hæc verb. ſſ. Lond' ſſ. Titus Weſtby quær de Tho 
Krinner & Johanne Catcher nuper vic' London, in cuſtod' 
Mir Mareſc' dominæ Regine coram ipſa regina exiſten de | .—_ 
plito quod reddant ei quadringentas & quadraginta libras le "= 
galis monet Angl', quas ei debent & injuſte detinent, pro eo + þ 
viz. quod cum quidam Tho' Smyth gen, Edw' Winter | 
ſen. Anthon Buſtard gen, per nomina Tho Smyth de 
mden in com' Glouc' gen; Edwardi_ Winter de Wor- 
thington in com Leiceſtr gen', & Anth' Buſtard de Ad- 
derbury in com Oxon' gen, viceſimo die Jan anno reg dom a 
reg nunc viceſimo nono, apud Weſtmonaſter' in com Mid? | _— 
tram Chriſtofero Wray milite, tune capitali Juſtic* die do: „ 
mine reginæ ad placita corain ipſa Regina: tenend' aſſign, 5 
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| ent ſe teneri & recogn'” ſe debere præfato Tito, per ſo 
nomen Titi Weſtby civis & mercatoris Sciſſoris London in 1 
3 nadraginta libris, ſolvend! eidem Tito wwe _ =» 

do certo attorn ſcript illud oſtendend' hæredibus velexecuto- "i 
I 3 Proxim 
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| Wrsersr' Caſe. PR . 
Proxim ſequent. Et fi defec in ſolutione debiti predigi, 
tunc pred” Tho Smyth, Edwardus Winter, & Anthonius 
Buſtard, voluerunt & conceſſerunt, quod tunc curreret ſuper 
eoſdem Thomam, Edward & Anthonium, & eorum quem. 
libet hæredes & executores ſuos, pena in · ſtatuto ſtapulæ de 
debitis pro merchandizis in eodem einptis recu ordi 
nat & proviſ. Cumq; etiam prædict Tho, Ed & Antho 
pradiet quadringent & quadragint libr per ipſos in forma 
4 recogn' in feſto predi&, præfato Tito non ſolviſ- 
t, nec eorum aliquis ſolyiſſer, per quod poſtea, ſcilicet un- 
decimo die Aprilis, anno i dictæ dominæ regin' nun 
triceſimo, Aidan Johannes Chomley armiger adtunc cle. 
ric dictæ dominz reginz nunc, * pro debir recupe- 


rand ſecundum formam ftatuti in hujuſmodi caſu proviſ. de. 
putat per 75 Om ſuum ſigillo ſuo ſigillat, recognitionem 

rfl: in ellar dominz reginz nuncapud Weſtmon' 
prædictam tunc exiſten', ad requiſitionem ipſius Titi certifi- 
cavit, ac idem Titus ſuperinde poſtea, ſcil triceſimo primo die 
Auguſti, anno regni dictæ dominæ reginæ nunc triceſimo 
ſupradict, proſequut fuit extra prædictam cur Cancellar 
apud Weſtmonaſt prædictam tunc exiſten quoddam breve 


; ejuſdem dominæ reginæ tunc vic London l 
us - 


quo breve recitans quia prædict Thom Smyth, Ed 
Winter, & Anthonius Buftard, viceſimo die Januarii anno 
reg dict dominæ reginz nunc viceſimo nono, coram Chri- 
Kophero Wray milite capitali Juſtic did dominz regine 
- ad placita coram ipſa regina tenend' affign', recognover' ſe 
debere præfato Tito quadringentas & quadraginta libras quas 
8 dem Tito ſolviſſe debuiſſent in feſto Annuntiationis beatz 


proter extend & appreciari, & in manum dict dominz 


= 


VI 


rin WereTayY'o Caſes 666 
phjcung; tune foret per literas ſuas ſigillat. Et quod habe- | 
iy bre ve illud, quod quidem breve idem Titus Weg- 
by. poſtea, & ante eandem quindenam Sancti Martini, ſci- 
let octavo die eprembris, an regni dic dominæ Reg nunc 
tncelimg, ſupradicto, apud London, viz, in parochia te Is 

| ich in Warda de Faringdon infra, deliberavit præ- 
kitis Ihomæ Skinner & Johan Catcher, adtunc , Vic Lon- 
don exiſten in forma juris exequend'.. Et idem Titus ulte- 
nus dic quod prædict Anthonips Buſtard eodem tempore 
feliberationis ejuſdem brevis t“ Thome Skinner & 
ohann1, Carcher, ur prædicirur, fact laicus fuit, & adhuc 
laicus exiſtit, & quod virtute brevis illius, poſt & ante retory' 
inde, ſcilicer eodem octa vo die Septembris, anno regni dict 
dominz Reginz nunc triceſimo fupradicto præfati Thomas 
Skinner & Johannes Catcher tunc exiſten Vic' London præ- 
at. Anthon Buſtard apud London in parochia & warda præ- 
dict, virtute brevis pxædicti ceperunt & arreſtaver, & eun- 
dem Anthonium in executione pro prædictis quadr ingent' & 
quadraginta libr adtunc ibidem habuerunt, ſecundum exi- IF 
gentiam brevis prædicti, ipſoq; Anthonio ſub cuſtod' ipſo- 
rum. Thomz Skinner & Johannis Catcher vic' in executione 
in forma prædicta exiſten', iidem Thomas Skinner & Joh* 

WW Catcher Vic prædictum Anthonium Buſtard, poſtea ſcilicer 
no yiceſimo die octobris an triceſimo ſupradicto, apud London 
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ri- WM in parochia & warda prædictis, a, cuſtod* ipſorum Thomz 
| Skinner & Johannis Catcher vic ad largum quo voluit ire 
ſe I permuſerunt, prædiet Tito de præd' quadringent & qua- 
uas WI dragint libris minime ſatisfadt per quod actio accrevit eidem 
1 Tito 7 end, & habend de præfat Thomz Skinner & 
io- Phan on przdi&t' quadringent” & quadraginta libras 
ol. es prædicto, per præfat Anthonium in forma, prz- 
da recognit ade tamen 'Thom' Skinner & Johannes 
th, Catcher, Iicet ſepius requiſit, c. prædictas ane & 
quadraginta, libr eidem Tito nondum reddiderunt, fed il 
ito W © hucuſq; reddere contradixerunt, & adhuc contrad', un- 
ri, de idem Titus dic' quod ipſe deterioratus eſt, & dampnum 
o- haber ad valenc” quadraginr' libr, Et inde produc” ſeftam, 
KK. Et modo ad hunc diem, ſcilicet diem Lunz proxim' poſt 
Tis 
li 
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oftad' Sandi Hillarii iſto eodem Termino, uſq; quem diem 

; didi Thomas Skinner & Johannes Catcher, habuer liceng 

A billam . przdiftam interloquend', & tune ad reſpondend, 

je- K. coram domina Regina apud Weſtmonaſterium, ven tam 

u- przdictus Titus Weſtby per Attornatum ſuum prædictum, 

it 3 prædicti Thom Skinner & Johannes Catcher, per Chri- 
opherum Ru Attornatum ſuum; t iidem Thomas 

in Kinner & Johannes Catcher defenderunt vim & inju- 

ir dam quando, &c. Et dicunt quod ipſi non debent fir | 
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ma Titopradi& quadringent & quadraginta libr, nec ali. 
=. _ - quem inde denar', modo & forma, prour prædict Titus ſy. 
_ A rius verſus eos narr. Et de hoc ponunt ſe ſuper patriam : 

& t prædictus Titus ſimiliter, &c. Ideo ven inde jur coram 
domina regin apud Weſtmon' die Sabbati proxim' poſt xy, 

Paſchæ; Et qui nec, &c. Ad . Sc. Quia tam, &c, 

Idem dies datus eſt partibus præ Fs ibidem, &c, Poſtea 

continuat' inde proceſſu inter partes prædict de placito præd 
per Jurar' poſit” inde inter eas in reſpect coram domina reg 
apud Weſtm', uſque diem Lunæ proxim' poſt tres ſeptima- 


* SEP * o 


_ 


—_ | nas Sande Trinitatis extunc proxim' ſequen, Niſi dile&us Wl der 
=: . & fidelis d'næ reg Johannes Popham Miles capital Juſtic' Wl pro 
| | dominz reginz ad placita, in cur' ipſius d'næ reg coram WW quo 

. ifa regina tenend' aſſign', prius die Sabati proxim' poſt xv, dun 


: Sanctæ Trinitatis apud Guildhald' London,, per formam ſta. 
tuti, &c. ven' pro defectu ur, &c. Ad quem diem Lunz 
proxim poſt tres ſeptimanas Sanctæ Trinitatis coram d na reg 

apud Weſtmon' ven' partes prædictæ per Attornatos ſuos prz- 

dict', Et præfat' capitalis Juſtic* coram quo, &c. miſ. hic 

KRecordum ſuum coram eo habitum in hæc verba: ſcilicet, 

Poſtea die & loco infracontent', coram Johanne Popham mi- 

lire capitali Juſtic* infraſcript', aſſociat ſibi Joh Povey per 

formam ſtatuti, &c. ven tam infranominat' Titus Weſtby, 

quam infraſcript' Thomas Skinner & Johannes Catcher per 
Attornat' ſuos infracontent' ; Er jur jurat' unde infra fit 
mameentio exact quidam eorum ven, & quidam eorum non 
= ven, prout patet in panello ; Et quidam eorundem Jur' mo- 
do comparuer, videlicet, Joh' Slye, Thomas Worthip, Ar. 
thorus Parkings, Willihelm' Tegoe, & Joh Wiggenton ven 
& in juratam prædict jurat” exiſtunt. Et quia reſid Jur 
ejuſdem jurat' non comparuer”, Ideo alii de circumſtan per 
Vic London infraſcript' ad hoc electi, ad requiſitionem prz- 
dict' Titi Weſtby, ac per mandat' capitalis Juſtic' prædid 
de novo apponuntur, quorum nomina panell' infraſcript' afft- 

- Jantur, fecundum formam ſtatuti in hujuſmodi caſu nuper 
edir' & proviſ. Qui quidem Jur' fic de novo appoſit modo 
comparen', videlicet, Joh Patſon, Georgius Clarke, Aleran. 
B Sharpe, Edwardus Flory, Thomas Chapman, Emanuel Trum- 
_F bel, & Henr Field ven', Qui ad veritatem de infracon- 
1 tent' ſimul cum aliis jurat prædict prius impanellat & junt 
dicend', elect', triat' & jurat, dicunt ſuper ſacramentum 

ſuum quod inkraſcript' Thomas Smith, Edwardus Winter, 

& Anthonius Buſtard, infraſcript' viceſimo die Januarii anno 
viceſimo nono infraſcript* apud Weſtmonaſter in Com Mid- 
dleſex infraſoript, coram infranominat', Chriff Wray mil, 

f tunc capit Juſtic' d'nz reg infraſcr, ad pla ta coram ĩpſa regina 
3 tgnend" aſſign”, per ſcriptum ſuum obligator' infrage 
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= 
. 


* A C 4 * &r of . — 
A * 4 _ R . * . * = : l - 
* 
=> | } 1 | 
N _ . , : ' 
 ®u 5 4 


erm. Weray'r Ce. 

Willis luis figillat*, conceſſiſſent ſe teneri, & recogn' ſe de- 
dere ptæfat Tito, infraſcr quadringent & quadragint libr,, 
Glyend' eidem Tito aut ſuo certo Attorn ſcript” illud o- 
tent, hæred vel executorib” ſuis, in infraſeript' feſto An- 


i defecerint in ſolutione debiti prædict, tunc præd Thomas 
Sinith, Ed ward' Winter, & Anthonius Buſtard voluer, & 
donceſſer, quod tunc curreret ſuper eoſdem Thomam, Ed- 
vardum, & Anthonium, & eorem quemlibet, hæred' & exe- 
cutor ſuos, pœna in ſtatut de debit pro merchandiſis in eo- 
dem empt 'recuperand* ordinat* & proviſ. modo & forma 


5 Fes S. 8 2553 TT = 


im quodque idem ſtatutum per = Thomam, Smith, Edwar- 
xv, dum Winter, & Anthonium Buſtard, idem Tito fic in for- 


u- m prædicta recogn', Poſtea ſcilicet infraſcript' undecimo 


nz de Aprilis, anno regni dict' domin' regin nunc triceſimo 
eg Wl infraſcript', per infranominat Johan Chomeley armigerum, 
- zdunc Clericum dictæ dominz reginæ nunc recogn' pro 
hic debit” recuperand' ſecundum formam ſtatuti in hujuſmodi 
et, N aſu proviſ. deputat, per ſcriptum ſuum infraſpec, ſigillo 
mi- tuo ſigillat in cancellar dictæ dominæ reginæ infraſcript' 
per Wl certificat fuit, modo & forma prout prædictus Titus inte- 
by, nus ſimiliter verſus eoſdem Thom' Skinner & Joh' Catcher 
per mrravit; quodque ſuperinde prædict' Titus, poſtea ſcil' 
fit Winfraſcript' triceſimo primo die Auguſti, anno triceſimo in- 
10n Whaſcript” proſecut fuit extra prædictam cur cancellar?, infra- 
no- Wſipt' breve prædict' interius ſpecificat' dictæ dominz reginæ 
Ar- ¶ unc vicecom London diretum, per quod quidem breve 
ren Nedem domina regina nunc tunc Vic London' przcepit, 
Jur cod corpora infranominat Thom' Smith, Edward Winter, 
per Mk Anthon Buſtard fi laici eſſent capi & in priſona dictæ 


rz- dom reginæ, donec eidem Tito Weſtby de debito prædicto 


di WMplene ſatisfeciſſent ſalvo cuſtod', & omnia terras & catall' ip- 


affi- rum Thomæ, Edwardi, & Anthonii, in balliva ipſorum 


per ¶ Vicecom' per ſacramentum proborum & legalium hominum 
odo de eadem balliva ſua, per quos rei veritas melius ſcire poſ- 
he, juxta verum valorem eorundem diligenter extendi & ap- 
preciari, & in manus dictæ dominæ Reginæ ſeiſiri fac', ut 
: prefar Tito, quouſque ſibi de debito prædicto plene ſa- 
wht foret liberari fac juxta formam ſtatut' apud 'Weſt- 


ö 


er, Wl, Et qualiter iidem Vicecom' præcept illud forent exe- 
nno Het ſciri fac“ eidem dominz reginz in cancellar* ſuam, in 
Aid- N inden' Sancti Martini tunc proxim futur ubicunque tunc 
nil, Ntet per literas ſuas ſigillat, Et quod habe rent ibi bre ve illud; 
gin od qui dem breve idem Jur dicunt ſuper ſacrament” ſuum 

a præ⸗ 


| qunciationis beatæ Mariæ virgin nunc proxime ſequen' ; Et 


ic WT prout præd' Titus interius ſimiliter verſus eos narravit'; 


nonaſter* pro hujuſmodi debit” recuperand', inde edit & pro- 
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Sum, quod predict Anthonius Buſtard adtunc, ſcilicet pre. 


pradict in executione ad ſectam cujuſdam Roberti Dighton 


ner & Joh Catcher narravit, quodque idem Anthon Buſtare 


mentum ſuum LN quod prædict' Anthonius Buſtar 
0 


& Richardo Saltonſtall, aut eorum alicui dat' ſive notificat 


anno triceſimo ſupradict, iidem Thomas Skinner & | 
— Catcher ab officio ſuo prædict exonerati fuer. 
ulterius 


exiſten, iidem tunc Vicecom London' eundem Anthonium 


Si Indentur' deliberaver' quibuſdam e e & N 
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Wasrarir Ca. Parti, 
D pradictus Titus Weſtby, poſtea ſcilicet in. 


. 
: 
- 


"= 
ens 


aſcript” octavo die Septembris, anno triceſimo ſupradi 
apud Lindon, predict, videlicet in infrafcri t Nan ns 
les in Warda de Faringdon deliberavie 
ꝓpræfat Thom' Skinner & joh Catcher adtunc Vic' London 
exiſte” in forma juris exequend', modo & forma prout 
Prædictus Titus interins ſimiliter verſus eos garravit, Et 
zulterius jur prædicti dic' ſuper ſacramentum ſuum predi. 


dicto octavo die Septembris, anno triceſimo {| vpradicto, fuir 
in gaola dict dominz reginz nunc de Newgate, ſub cuſtod 
dictorum Thomæ Skinner & Joh Catcher tunc Vic' London 


ro debito ducent 'quadragint' librarum, ipſoque Anthonio 
Pattard fic ibidem in executione exiſten, predic Thom 
Skinner & Joh' Catcher adtunc Vic London exiſten' infrafcr 
octa vo die Septembris, anno triceſimo ſupradicto, virtut 
brevis prædicti apud London prædict ceperunt & arreſtave- 
runt infranominat' Anthonium Buſtard, modo & form' prout 
idem Titus interius fimiliter verſus eoſdem Thomam Skin. 


AS SSEECEEEESELES Rr, 


fic capt & arreftat' ſub cuſtod ill' Tho Skinner & Johangig 
Catcher adtunc Vicecom London' prædict' in forma prædid 


Buſtard in executione pro prædict quadringent' & quadn 
int libr adtunc & ibidem habuerunt, ſecundum iy 
icti brevis. Et inſuper jur prædict dicunt ſuper ſacm 


fic in cuſtod ipſorum Thom' Skinner . Catcher i 
executione pro præd quadringent & quadragint' libr, pn 
prædict alio debito ducent & quadragint' librarum debit 

æfat Roberto Dighton in forma prædict' exiſten', 1iden 

hom' Skinner & Johann' Catcher, poſtea ſcilicet infn 
ſcript” viceſimo die r anno triceſimo ſupradicto, in ed 
rum exitu ab officio ſuo prædict ipſum Anthonium Buſtarg 


tonſtall, in executione pro prædicto debito prædict Rob 
ighton abſque alia mentione prædict executionis pred 
quadringent & quadragint' libr Ac præfat Hugoni Offele 


Et ulterius jidem jar dict ſuper ſacramentum ſuum pre 
dict, quod adtune ſcilicet prædicto viceſimo die Octo 


' predict dicunt ſuper ſacramentum ſuum prel 
pred” Thom Skinner & Johannes Carol h 
- 0 1 


qpod o 


3 Wasrar Caſe. 


ſao predi in forma exonerat fuer, quod 
ee Bufard.abqueGalations —— 
7h in cuſtod pradict Hugonis fis-Offeley \& 


in forma præd exiſten pro predict” ducent & 

on lite zidem 22 & Rüchard' Salto — 
Eiben Ilam habentes, nec eorum alter unquam 
ubens » aliquam —— eis vel eorum aer dat, de pred” 


ud l London —ůů— ad _ 


voluit ire permiſer. Sed utrum ſuper tota materia 
gon forma præd compert, prædid Thom' Skinner & 
on {Matcher onerari debent pro prædicto debito quadringent & 
ton qud int libr ray hog necne, Jur pradicti penitus igno- 
t petunt ad viſamentum cur dictæ reginæ co- 
XX regina exiſten. Et ſi videbitur eidem cur quod | 
Skinner & Johannes Catcher onerari debent pro 
225 quadringent : quadragint libr in lege — 
| materia ſuperius comperta, idem Jur dic' ſuper ſacra- 
gentum ſuum prædictum, quod Thomas Skinner & 
plannes Catcher prod — tC Tito W — prædictas 
padringent' & quadragint es, modo & forma — idem 
rus interius verſos eos narravit ; Et aſſid dampnum ipſius 
Titi Weſtby occaſione detenc debit” illius ultra miſ. & cuſtag 
a per 1 ipſum circa ſectam ſuam in hac parte appoſit ad vi- 
Int: libr', Et pro miſ. & cuſtag ill ad quinquaginta tres ſo- 
l , & quatuor denar. Et fi videbleur cur predi&, quod 
Feli Thom Skinner & Johannes Catcher onerari non 
bent pro prædict quadringent & quadraginta libr in 
ge ſuper tota materia ſuperius comperta, tunc iidem 
ur dic' ſuper facramentum ſuum prædict quod prædict 
dom Skinner & Johann Catcher non a | 
to Weſtby prædictas quadringent' & quadragint' libr, 
podo & forma prout iidem Thomas Skinner & Joh Catcher 
terius placitand allegaverunt, Et quia cur' dominæ regine 
unc hic — judicio ſao Je & & A reddendo non- 
* adviſatur, dies inde dat” eſt partibus pred' coram do- 
n' regin” apud Weſtmonaſter' uſque = Martis proxim 
oſt Octabas Sancti Michael de judicio fuo inde 
K. eo quod curia 828 hic inde nondum, &c. 
ate quem diem loquela p. adjornat fuit per breve 
min reginz de communi adjornamento, coram domina 
gina apud Weſtmonaſter uſque a die Sancti Michaelis in 
um menſem: Ad quem diem loquela præd ulterius ad- 
mat fuit per aliud breve dictæ d'nz Reg de communi ad- 
mamento coram domina regina uſque in Craſtino Anima 
1 roxim' ſequen, apud Caftrum Hertf, _ — 
Adq uem diem coram domina regina a 
25 ven partes præd per attorn' ſuos pred”, —— quia Cur* 
a Reg hic de] judicie ſuo de & ſuper premiſ. redd nond 
miatur, =_ jade dat eſt partib' przd' cor d na reg apud 
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-: _* _ lefitunt Heref "prez ute dem Martis' proxime poſt ochib' 
= Sancti Rilhrii de judicio ſuo inde zudiendo, eo Ar ctr 
4 regine nun hie inde nondum, &c Et fe de Term. 
_- nowwTerminim uſque diem Jovis proxime poſt octab Sandi 

—_ Hilkrir' de judicio ſuo linde audiendo, &c. eo quod cur' do 

min tegin hic, Kc. Ad quem diem coram dom” regin 
apud Weſtmonaſterfium, vener partes præd' per attorii fo 
predict. Super quo viſ. & per cur” dominz reginz hic ple 
mius intellectis omnibus & ſingulis præmiſſis diligentergut 


dominæ 


. e. deliberatione inde habita, pro eo quod 
"vigetar cur” dominæ reginæ nunc hic, quod præd' Thomas 
Skinner & Johannes Catcher onerari debent pro præd' qu 
Aringent & quadragint' libris, Conc' eſt quod præd' Titu 
Weſtby recuperet verſus præfat Thomam Skinner, & Joh 
Catcher debitum ſuum pred”, - ac dampnum prædict pet 
Jur' præd' in forma prædict' aſſeſſa: Necnon decem libn 
treſdecem ſolid” & quatuor denar* pro miſis & cuſtag fu; 
præd, eidem Tito per cur dictæ dominæ reginz hic e 
zaſſenſu ſuo de incremento adjudicat. Quæ quidem damp 
na in toto ſe attingunt ad trigint” tres libr ſex ſolid” x 
octo Uenar'. Et præd' Thomas Skinner & Johannes Catch 
in miſericordia, &c. Poſtea ſcilicet die Lunæ decimo di 
Febr anno regni dictæ dominz reginæ nunc 37. tranſen 
tum recordi & proceſſus inter partes -przd* cum omnibu 
Le tangen', prætexu cujuſdam brevis dominæ reginz de 
Fore corrigendo, per præfat Thomam Skinner & Johannen 
Catcher in præmiſſis proſecut' Juſtic* dict dominæ regin 
ide communi Banco, & Baronibus de Scaccario dominæ re 
= in cameram Scaccar 'przd', juxta formam ftatuti 1 
Parliamento dictæ dominæ reginæ apud Weſtmonaſter 23. d 
Novembr, anno regni ſui 27. tent & edit” in præd cur dit 
domine regina hic, coram ipſa regina tranſmiſſ. fuer, pra: 
Thom & ſohan in eadem camera Scaccarii præd', diverl 
mater ias pro erroribus in recordo & proceſſu prædict, p 
tevocatione & adnullatione Judicii pred” aſſign: Ad qu 
ꝓprædict Titus in eadem cur comparen' placitavit, quod nt 
An records & proceſſi prædict pro revocac & adnullac Judi 
—.— in ullo fuit erratum: Poſtmodumque ſcilicet 0 
Lunæ viceſimo die Octobr', anno regni dict dominæ re 
mund triceſimo ſeptimo ſupradicto viſis præmiſſis, & per ci 
dict domiriz reginæ ibidem diligenter examinat' & pleni 
2 dintellictis, tam Record“ & proceſſu prædictis, ac judit 
po edicts ſuper eiſdem reddit? quam cauſa præd' pro err 
per prædictos Thomam & johannem ſuperius affignat 
Allegat, videbatur cu ibidem quod recordum pred” in nul 
vitidſum aut defectum exiſtit. Et quod in recordo præd 
ante eſt erratum: Ideo adtunc & ibidem in eadem ary 
T3 rl) RS ,ON!9 2 iT 490 IEI0.29772 TT » 
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jar In. WesTBY's Caſe.” 
uod radicium præd in omnibus affirmarętur, & in 

n luo robofe ſtaret & effectu, pred' cauſis pro errore ibm 

2 5 in aliquo non obſtante. Et ulterius conc fuit quot _ 
wed" Tiens recuperaret verſus præfat Thomam & 
wogint” ſolid Cem Tito ex aſſenſu ſuo per cur dominæ 

i ibigen adjudicat”, juxta formam ſtatuti inde nuper 
* proviſ. pro miſ. & cuſtag ſuis Tquz habuit occaſione, 
dilafionis executionis Judicii 3 prætextu proſecutio- 
al: icti — de exrore, & c. Ac ſuperinde recordum 
us ſupetinde coram juſticiar de 


ani anco & N Scaccar prædict 

ram domina r ubicunque, re ufticiat & Baro- 
ps prædictos remittebantur, ſecundum RT ſtatuti pred” 
x. "Er in eadem cur dictæ dominæ any coram ipſa 


* &c. 


I premiſhs habit 
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WESTB Y's Caſe. 


D Eliz. 65. Weftby brought an Action of Debt againſt Slinner and 
* — Caicher, late Sheriffs of London, for an Eſcape, and the 
3 ſe was, One Buffard was ſeverally in Execution under the 
Cuſtody of the Defendants, then Sheriffs of London, as well 
n Seo dne Deen, as at the Pinxiff s Suit, and the 
15 Defendants, at the End of their Year, deliver d over the 
Body of Buferd, amongſt others, to the new Sheriffs by In- 
: denture, in which Indenture the Execution at the Suit of 
7 Dighton was mentioned, but the Execution at the Suit of the 
Plaintiff was omitted; And afterwards Buffard always be- 
ing in the Gaol in the Time of the new Sheriffs, eſcaped, 
And if the Defendants-ſhould be charged with this Eſcape 
was the Queſtion. And it was Rrongly objected on the De- 
ants Part, that they could not be charged. For they 
'd the Body of the Defendant then being in the 
; WR, Gol tothe new Sheriffs, and therefore the 5 did begin 
1 in their Time, for which they ought to be charged, and 
1 not the old Sheriffs ; and for as much as the new-Sheriffs 
had the Party in their Cuſtodies, they ought at their Peril to 
take Notice of all Executions (being Matters of 2 
inſt him, and ought to keep him till all are ſatisfied. Bt 
it was adjudg d that the Defendants being the old Sheriffs 
ſhould be charged, and in this Caſe four Points were re- 

ſolv'd unanimouſly per totem curiam. | 
13844 335. 2Le- 1. That when the Body of Buſtard was deliver'd to the ! 
a eriffs as in Execution at the Suit of Dighton only, he. 


%. 
7 


— 


thereby out of Cuſtody of the old Sheriffs; and he could not 
be in the Cuſtody of the new Sheriffs for the Plaintiff ſev s 
Execution, becauſe he was not deliver'd to them, noi live 


n they charged with him for the Plaintiff's Execuin 
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pert - WesTaY's Caſe. ha 

ing alcho*, he was within che Walls of the Priſon, yet it 
peo Tax ax to the Being: For the Flt * 
in who s no Default, ought. not. to be without Re- 

25 in Ag Cate, dur derne 4 


zuſe, the Default was in the 
ants, in as much as they omitted the Plaintiff's Ex- 
ind) their Indenture, for this Cauſe, it is Reaſon.C-) 1 Los 


: 


tat theyIhbuld be charged : And as to that which was? ** 
ed, When the Eſcape began in this Cafe ? It was an- 

, fer d and reſolv'd, That eo i»ffexte, that the old Sheriffs 

3 


cution 


rer their Prifoners to the new Sheriffs, they ceaſe to 
haye the Cuſtody of ny of rhew; wd ev Inforce doth the 
A Rape begin as to the Phintiff. 55, Reader, you may ob- 
ſerve, that the Law doth adjudge one who remains in Priſon 
t eſcape. See Plow. Comm. 37. Plat's Caſe, the, Opinion of 
60 Chomley Chief Baron. 95 (6YPlowd. . . 
1 2. It was reſol vd, Phat the old Sheriffs ought to give No- 
tice to the new Sheriffs of all the Executions which are a- 
inſt any * are in their Cuſtody, altho the Executions | 
of Rerör , yet the new Sheriffs ſhould not take Notice 
m them ät their Peril, but ſhould be charged only wich ſuem 
the Wnhereof the old Sheriffs gaye them, Nartice : For it was ob» . 
de J, that in the general Cafe of Sheriffs of, Eng/and, when. | 
ele King makes 2 () hew Patent to another.to. be Sheriff, (.) Cr. £1, 3. 
the Waltho' the old Sheriff had his Office but durante bene ha 3 
the i it appears by the Regiſter, chat preſentiy after the 15 
In- ent a Mae de Comtatu Commiſſ. which is commonly calld 
of Wa Writ of Diſcharge, iſſueth: The Effect of which Writ is, 


the r omnibus ad quos, Cc. ſalutem, Sciatis uod compmiſſimus .—_- 
de- eto nobis S. (who is the new Sheriff) Com nor N. cum | 
ped. Wrriinentiis cuſtodiend, quamdin nobis placuerit, &c. In cujus 

ape Wn, ©c. And then is another Writ directed to the old 8 

De- if, and the Effect thereof is, Et mandatum eff. N. nuper Vic 

they Cen prædict quod eidem S. Com præd ict cum pertinen, una cum 

the ee, brevibus, memorandis,. & omnibus Aliis officiuns iſlud 

egin ent 7 in cuftodra ſua exiſtunt, per indent inde modo 

a wit conficiend' liberet cuſtodiend in forme predict, Tefte, &c. 


ind all this appears in the Regiſter (a) 2 * G b. by which ( cr. El. 366 


ß er the great Care the Law hath of Executions, which? C. 56. a. 
d) the Fruit of every Suit. But it was reſolv'd, that till 


le Priſoners are (e) deliver d to the new Sheriffs, they re- C) Cr. Jac. 386. 
tin in the Cuſtody of the old Sheriffs, notwithſtanding the * 3-70 75. 
Letters Patents, the Writ of Diſcharge, and the Writ 5 
elivery. And altho' it was ſaid by ſome in the Caſe at 1 
Wn, That if the old Sheriffs had given Notice to the new =_— 
le . 175 (f) Parol of the ge Execution, it had (Y Nor 68. 2zZ 
n ſufficient; yer it appears by the (g) Regifter, that the C cr. xl 3x6 '- BM 
o Sheriff may compel the old Sheriff 105 make the 5 
Kuvery by Indenture. Note, in London, the Mayor and 
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* , * WesTaY's Caſe. Pr mn. 
= Commonalty have the Office of Sheriffs of London and Mz. 
-  _  _ dlefex by Charter, and two Sheriffs are yearly choſen: 80 
IIS that it was agreed, that after their Election, and before the 

/. Delivery over of the Priſoners to the new Sheriffs, they re- 


| main in Cuſtody of the old Sheriffs. | C 
3. It was relolv'd, That if the Sheriff hath in his Cuſco. WW 
; dy divers Perſons in Execution, and dies, and afterward; WW” 


Cc El. ze, a new Sheriff is made, he muſt take Notice at his (a) 

Sy wa Peril of all the. Executions which are againſt any Perſon 

* which he finds in the Gaol, and that for Neceſſity; for there 

is no Perſon to make Delivery of. them to him, or to give 

him Notice: And there is no Miſchief to the Sheriff if he 

keep them well, until he have perfect Notice of all the 

Executions; but if he might with Impunity ſuffer theſe 

Who are in Execution to eſcape, great Inconvenience would 
13 1 dal d, If te Sheriff 94 and be 

11 4. It was reſoly the Sheriff (5) dies, and before ano- 

7 n <A is made, one who is in Execution breaks the Priſon and 

| goes at Liberty, it is no Eſcape ; for when the Sheriff dies, 

(c Hardreſs 35. all the Priſoners are in the 0 Cuſtody of the Law till a 

ne Sheriff be made, and therefore, altho' they were in the 

interim out of the Walls of the Priſon, yet the Law hath 

- .__ >. _ the Cuſtody of them, and keeps them in Execution without 

> C4) Ames 52.b. any (d) freſh Suit, in what Place ſoever they are, and they 

-;- may. be taken in Execution at any Time after. For ng 

- Eſcape can be in Prejudice of the Plaintiff, but when ſome 

1 Perſon may be charged for it, and the Law deceives no Man. 
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The Caſe of the Dean and Chapter of 
N ORWICH. 


nout 

th 

1 G 2.8. by his Letters Patents beating Date 2 Meri, x And. un 195: 
dme Anno Regni ſui 30. Anthoritate ſua regia, ac authoritate 4 yo * PR 

n. Wh i» terre ſupremi capitis Ecclefie Anglicane que tunc fun- 1 Co. 126. 


Nas, de grat 
Linventu Eilefe 
28 Gepit Ley 74 
a ſpſut & — And by the ſaid Letters Patents the 
diſcharged the Prior and Convent by their ſpecial 
| particular Names, tam de habitu ſuo, quam de reguls, 
the ſaid ing 'of the Order of St. "Bennet elt ue 
eranum, Prebe fo & 1 in Ecclefia prædicl rea- 
ſer ir & conflituit, & _— it eiſdem 1 Preben- 
us Of ales a7 d 17 1 ful fu ub nomine, 
fer numen Decani Copitali 000. Cathedralis Sanfle 
ity 5 Moi Int de cetero imp corpo- 
in re & nomine; Ac eoſdem 9 & Capntul' perpe- 
temporibus dur ati corporavit, &c. Et ulter ius conceſſit 
idem Decanus & Capitulun, * for ucce _ ui omnia C 
daminia, ö terras, tament Juæ- 


ch 


De. gue ad — 1 nuß er Fon in jure Ecclefs 

ledralis predift 2 wg 2 yore tenere, 

lere, & poſſidere e s imperpetuum, 
0 bent & v4 urther granted , 


W they bora de the Chaprer of the Biſhop of Nor 


wich 
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by's Argument 
ts fand la Trin. Norwici, in Deca: in quo Warranto 


us Ecclefe Cathedralis Sanctæ Trin. Norwici L. Winch, 38. 


ia = 2 peciali Cc. Cenobium de Priore Pahn. 491. Tre- 
the 
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Dean and Chap. of Norwich Caſe. Pax r Il 
wich, and his Succeſſors. And on the Sight of the Foundz. 
tion, and divers other ancient Inſtruments of the ſaid Pric 
ry, it was a great Queſtion who was Founder, ſcil. the King 
or Herbert, formerly Biſhop of Norwich. But it was admit. 
red without any Prejudice to any Party, that Herbert wa 
Founder; And afterwards the ſaid Dean and Chapter b 
their Deed enrolled ſurrender d to King E. 6. in the 
ſecond Vear of his Reign their Church and all their Poſſeſ 
ſions: And afterwards the King in the ſame Year in 
- _ corporated them again, per nomen Decani & Cabin 
Ecclefe Cathedralis Sanctæ & individuæ Trinitat' Nyr 
wict, ex fundatione Regis Edw. 6. And afterwards the King 
in the ſame Year regranted their Church and all their Pol 
ſeſſions (except certain Manors, &c.) to them by. the Name 
of Dean and Chapter Ecclefie Cathedralis Sanite & individu 
Triniatis Norwicti, (omitting theſe Words, ex fundation! 
Reis Edw. 6.) and to their Succeſſors. And one Wilt 
Downing and other needy and indigent Perſons who endes 
vour'd to repair their poor declining Eſtates by the Diſh 
lution of the ſaid Cathedral Church, and of all the Poſſeſſio 
of the ſaid Dean and Chapter, did pretend, That the ſa 
Cathedral Church and all ſaid Poſſeſſions were conceal 
ed from the Queen, - And that they were (in the Queen 
great Deceit under general and obſcure Words) paſſed b 
| Letters Patents of Concealment. And they did pretend tt 
theſe Poſſeſſions were concealed for two Cauſes : 
_ Firſt, That the ſaid Tranſlation was void, and then't 
old Corporation of Prior and Covent remained till th 
Death of all the Monks (which happen d cor anno 18 El. 
And that by the Death of all the Monks, the ſaid Poſſe 
ſions came to the Queen by the Stat. * H. 8. of Monaſterie 
Serondly, Admitting that the Tranſlation was good 
yet, by the ſaid Surrender made to King Edw. 6. the Ki 
was ſciſed of all their Poſſeſſions, and the Re-grant aforeſa 
; ties 121, was void; for the ſaid Miſnoſmex of the Corporation « 
1 cs 766, 169, the Dean and Chapter, ſcil. by Reaſon of the omitting th 
_ orgs 4% ſaid Words (Ex fundatione Regis Edw. 6.) And this gre 
Gr. cd. le. Caſe concerning a Cathedral Church and all the Poſſellia 
, Pons 75+ 3-76-2 thereof, and concerning the Intereſt mediately and immed 
_ 55h ately of a great Number of the Farmers and Leſſees, was b 
the Command of the Queen (who was very greatly offende 
that the was ſo deceived, and eſpecially concerning 4 
thedral Church which was of the Erection of her moſt hap 
'py Father) ſhe herſelf alſo much favouring the ſaid Cad 
dral Church, refexred to Sir Tho. Ferns, Keeper of tl 
Great Sea], Popham and Anderſon-Chiet Juſtices, and Fen 
C. Baron. And now Mich. 40 & 41 Eliz, at the L. Keeper. 
the G. Seal's Houſe, called 7ork-houſc,before them _— - 
. N . * 2 ies: ao TS ar * 


Sa 
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Ner MI. Dean and Chap. of Norwich Caſe. = 
argved by the Council of the ſaid Goncealers > and the Effect 


they ſaid, That for as much as the 
to the ſaid. Tranſlation, the ſaid Tranſlation was void; And 
to prove that the Founder of a Priory hath ſuch Intereſt 
that he ought to join, divers Books were cited; that is to 


6 E. 3. ur A Quare Impedrt 
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their Objections and Arguments here follow. 
- Firſt, They did admit that the ſaid Priory was of the 
Foundation of Herbert formerly 1 Norwich ; and then 


ounder was not Party 


C 
22 H. Us . . . » A+ / fon 9. | . 
1 by 33 of a 


priory. as to this Point, it was anſwered by Cote Att. 


pans tet firſt, if the King was Founder, as he affirm- 
ed on the Sight of the Foundation and other Records he 


ms, notwithſtanding the Admittance in (2) 3 H. 7. then ); H.. &. b. 
the Caſe is without Queſtion. But admitting the Biſhop Br. Rerurn de 
were Founder, yet the Tranſlation was or, + for it ap- ä 
pears by the old Books, that the * A might have diſcharged * ; Jones 1c 
a Monk, or other dead Perſon in Law of his Profeſſion, as 

appears in (b) 3 H. 6. 23. by Martin, 26 H. 6. (c) Nonability, (6) 3 H. f. 24 4 
(4) 14 H. 8. 16. b. &c. And by Conſequence by the Statute of 

25 H. 8. cap. 21. King H 8. might do it; and accordingly ability xz. 


he hath diſcharged the ſaid Prior and Monks of their Order (4) 14 H, $4 27-4. 


and Profeſſion, and tranſlated them into Dean and Chapter 

by the ſaid Letters Patents, and ſo none of the ſaid Books 

which were cited by the adverſe Party can be applied to this 

Laſe. Alſo there is not any Prejudice to the Founder, for 

he remains Founder notwithſtanding this Tranſlation ; and 

nothing is altered but only the Order and Profeſhon ; and : 
where the Prior -and Covent -was, the: Chapter of the Bi- : 
hop, now the Dean and Chapter ſupply it; and this Priory 

ms eligible and not dow ren as it was agreed on both 
vides: And that this Tranflation was good, the Caſe of 11 

Bla. Dyer 280. (e) Corbet's Caſe proves it; where the Cafe ( pin nat 
ms of the Tranſlation of this ſame Deanery ; and by the Judg- 4. Dyer 280. 
ment of the Parliament in 33 H. 8. cap. 29. it appears, that ?* 11. 1. 


aach (F) Tranſlations made by King H. 8. from Prior and (/) ,co. $. b. - | 


Oyent into Dean and Chapter were good. Further it! — 
pears, (g) 17 E. 3. 40. & 10 E. 3. I. 4. that all Chapters C. K. 3. gab 


dem into Prebendaries or Canons, and Change of their Habit, 

tie Advowſon did remain as it was before; And for ſuch 
Tranſlations, ſee 36 H. 6. 13. 38 A. 22. 49 Af. 8. 40 E. 

314. 20 E. 3. Nonability 9. 22 R. 2. Breve 936. 14 H. 4. 

10.7 E. 4. 32. But admitt. this Tranſl. were imperfect or void 

br this or any other Cauſe, yet it is made good by the Sta- 
we of (7) 35 Eliz. cap. 3. in which the Preamble which de- C) Co. 114” 
cares the Miſchiefs, — the Parts of the Purview and Body * 22422 
of the AQ are to be conſidered. It appears by the Preamble, 

lat divers Doubts and Ambiguities had been moved concern- 

ing two Things: 27" OREN e eee 


were Monks, and notwithſtanding the (5) Tranſlation of clk fe b. 
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to King H. 8. 


and remove which Doubts, two Remedies-were provided 
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Caſe. Part tit, 
1. Toyching Surrenders, Grants and Conveyances made 
Abbots, Pliers and other Religious and Ec: 
of Feb. 27 H. 8. : 


I en Opel 


FO bi 
= 7 8 ' * 
* 9 * 3 


eleſiaſticab Perſons, after the 5 5 ) 
. 2. Touching the. Validity of EreQions of ſuch Deans and 
Chapters, and Colleges, which were ereQed, ordained, made 
or founded, by H. G. after the faid 4th Daz of Feb. to erphin 


the faid Act. Eirſt, To. ſettle and eſtabliſh all the Pollen 
of ſuch religious Perſons in the King. Secondly, To perfed 
nd eſtabliſh the Deans and Chapter and Colleges, 
founded, incorporated or endowed by K. H. 8. as is afore Pee 
ſaid. And this Caſe. is within the latter Clauſe ; For fin WM be 
when the King created them into Dean and Chapter, vis, 


— 


— 
,-F 


from Regular to Secular, here is 2 Dean and Chapter new. {M-.* 
ly. ere&ed and created by the King: Alſo ir is within this is 
Word incorporate ; for without ion, che King by his K. 
ſaid Letters Pat. hath — — them 8 namen Decani ꝙ I 1. 
Copituli, & c. And in two Places of the ſaid Foundation the th 
King uſes the Word of the faid AR, vis. (Corporamus) and it I ©» 
is to be well obſerv'd, how beneficially and learnedly the i 
Nat. of 37 Elis. is indited, for the Remedy of the fiid i x! 
* Doubts and Ambiguities. For the Act doth not make all Nez 
Exections, Foundations, Cr. made by K. H. 8. Cc. good, ii: 
Oe. for then ir might have been obſected, that there was not by 
any Erection, Foundation, Cc. in Law, Et quod contra legen 7 
faclum 7 pro in etto habetur + And yet ſuch jection (1 the ter! 
Act had been ſo penned) had been material: But in our i 
Caſe to rake away all Objections, the Words of the A& 1 
are, All Letters Patents made, Cc. for the Erection, Foun- "by 
ce dation, Incorporation or Endowment of any Dean and fd 
4 Chapter, or College, were and ſhall be reputed, taken 
© and adjudg'd to have been good, perfect and effeQual in TX 
' © Law, for all Things therein contained, according to the By 0 
true Intent and Meaning of the fame : Any Thing, Mat- a. 
| * rer 2 Cauſe to the contrary thereof in any Wiſe notwith- Mien 
* ſtanding. | * 
And without Queſtion, the ſaid Lett. Pat. of 30 H. 8. were * 
made for the Erettion and Incorporation of the Dean vnd Chat n 
And the ſaid Lett. Pat. are by the Act adjadged to be good *7 
for all Things therein contained; and in them is containedis - 
not only their Incorporation into a Dean and Chapter, but 
alſo a Grant to them and their Succeſſors, that they ſhall en- Wh 
Joy and have all Lordſhips, Manors, Lands, Cc. as appean 1. 
by the Charter before: So that the Incorporation, and all "Ty 


that is contained in the faid Lett. Pat, is adjudg'd good: and , 
it is alſo adjudg by Parliament, hat they thall enjoy J. 12 
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Nur It. Dees and Chap. of Norwich Cat. 73 
Lordſhips, Manors, Lands, Cc. which were Parcel of the 
Polſeons,of the Friory aforeſaid; and there is no Saving 


cr 


. & 


; Wh bat only for Rights, Cc. before the 4th Day of Feb. anno 27 
g H.8. So it is manifeſt that this Ad of 35 Elia. being an AS 
of Explanation (which always is beneficially to be interpre- 
BY ted) adjudges the Corporation good, and eftabliſhes their 
7 Fallelions in them againſt all Titles which might accrue to 


the King or any other after the th Day of Feb. anno 27 H. 8. 
And therefore all thoſe who pretend any Title by any Let- 
ters Patents af e are for ever barred of all 
7 555 and Claims which they can make to any of theſe 
Secondly, it was objected, That altho' the Tranſlation 
ms good, yet the ſaid Dean and Chapt. had not any Eſtate 
or Right in the ſaid Poſſeſſions; for by their Surrender to 
L EL. 6, of their ſaid Church, and all their Manors, Lands, 
and Poſſeſſions, the King was ſeiſed of them in Fee; then 
the King new incorporated them, Fer nomen Decani & Capi- 
u Ecclefie Cathedralis ande & individuæ Trinitat Norwi- 
cenſ, er fundatione Regis Ed. 6. And afterwards the ſaid 
King r their Poſſeſſions to them by the Name of 
Dean and Chapt. Sanctæ & indididuæ Trinit Norwici, omit- 


SLS ASE 2722 


- ing theſe Words, (a) ex fſundgtione Regis Edw. 6, which C.) Hob. 1 
pe was void, as it was objected, by Reaſon of Miſnoſmer 8 | 


the c the Corporati in as much as the Name of the Foun- 2 And. 120, 213 
ler being material, Parr of the Name of the Corporation was: ats 7 


I JONES 166, 167, 
aq Wl omitted. | 170. Palm. .g22 - 


1 W. 0 Pen wal nn a 2 Ire „ That {242495 23 
the ſaic an t. had g te and Rightinthe | 
wn I Poſſeſſions for 7 Cauſes. , 1 4 
in . Altho' they. had (0) ſurrendred their Church and Poſ- 9 Davis 1. b. 
wel ons, pet their Corporation continued, and they remains} kts kep. 452. 
ache de of Biſhop; For altho there cannot be a Palm. 492. Tre- 
nb. Verden of a Chapel, if the Chapel and all the Foſſeſſions be 1. 48 Nagra 
aiened as ſeems by (d) 15 Af. 8. becauſe he cannot be 1. Pollexfen's 
„e aden of nothing, yet that is not like, nor can be appli- arms gg. 
5 ed to tho Lale naw in Queſtion, And for the better appre- Poſtea 76-b. N 
oa ling chereof, it was ſaid, That inaſmuch as it was im- » ----———_— 
neil ible that the Church o ſhould continue without 4% 495» $99, 
ba and Herefies, it was in Chuiſtian Policy thought and Rep. 353, en 
en ought neceſſary, that every Biſhop ſhould be (eg aſſiſted ., Þ. 
wth a Council, ſcil. with a Chapter, and that for two Reaſons :(:)Co.1inpan 
n o conſult with them in Matters of Difficulty, and to * Roll Rep. 453. 
and n him in deciding of Controverſies concerning eligion, ; | 
| the? which Purpoſe every Car hin Cathedram. - 
ad- 2. To conſent to every Grant, Cc. which the Biſhop 
ald make to bind his Succeſſor. For it was not rea- 
bnable to impoſe ſo great a Charge, or to repoſe ſuch Con- 
Kence in any fingle Perſon, 13 Lower to one . 92 
| K 3 only 
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DW and Chap. of Norwich Cafe. PAR r Inf. 
3 only to prejadice his · Succeſſpr. And therefore it appears in 
_— | 25 . 5. 17 B. ei 10 E. 3 10. 50 B. 3. 16. that at the 
Fee. .d. firſt all the Poſſeſſions were to the (4) Biſhop, afterwards 3 
certain Portion was aſſigned to the Chapter; E720, the Chap- 
6 | ter was before they had any Poſſeſſions. And of cont. 
(4 Dyer ci. pl. mon Right the Biſhop is (5) Patron of all the Prebendaries, 

30 Cr. El. 29. becauſe their Poſſeſſions are deriv d from him, Et Pebenda 
1 dicitur a" prabendo, quis præberet auxilim Bprjrope 3 So that 
_—— altho* the Dean and Chapter depart with their Poſſeſſions, 
_;. yet, for Neceſſity, the Corporation doth remain as well tg 
3 iſt the Biſhop in his Office, as to give their Aſſent to the 

q Eftates, &c. which he ſhall make, Cc. of his Temporalties; 
and ſo long as the Biſhoprick remains, they being his Chap., 
=_ ter and Council, they may well remain, altho' they have not 
any Poſſeſſions, and ſhall: be now as they were at the ficſ}, 
1 without any Poſſeſſions ; and eſpecially when the Biſbo⸗ 
_. prick may conſiſt of all Spirituality, as iStouf ſaith in 10 F. 
_— g 3 1. b. in the Caſe of the Biſhop of Norwich, and 25 4ſ.8. 
= by Fiſher. + And in 17 E. 3. 59. the Prior and Friers Car- 
= fr) Palm. 301, melites had not any Place nor Poſfeſſions : And Br. tit. (o) 
bern. Corporation 78. ann. 32 H. 8. Fitz held, that if an Abbot or 
% Prior and Covent, ſold all their Poſſeſſions, yet the Cor 
1 poration remain'd, which, without Queſtion, is good Law, 
1 ik they were the Chapter to a Biſhop. And in 15 A. 8. 
it is held, That if the Body of a Prebend be a Manor, and 
| no more, and the Manor be recovered from him. by Title 
_— . paramount, yet his Corporation doth remain; for he hath fr 
_ * Jones 168. Stallum in (d) choro, & vocem in Capitulo, and he is a Pre- r 
de 424 50 bendary, altho” he have not Poſſeſſions ; which is all one tin 
nich our Caſe, for all the Chapter are Prebendaries. 
_— - * Alſo the Attorney ſaid, that it appeared in this very Caſe ; Wl Me 
3 that after the Dean and Chapter had granted and furrendred I had 

their Church and Poſſeſſions to K. E. 6. the King by his Letters Bi the 
| Parents incorporated them ptr nomen Decani & Capituli Ee. . “ 
1 cle Gutbedfali: Sanctæ & individue Trinitatis Norwicenſ, Lor 
eee. fundatione Regis E. 6. And three Days after, the King ter 
buy other Letters Patents granted their Church and Poſſeſſions 
agadãꝛa xs is aforeſaid ; by which and many other like Foundations 
1 it appears, That there may be a Dean and Chapter without 

2 Church or any Poſſeſſions; and if the Law ſhould not be 

© ERIN fo, many great Inconveniences would enſue. , And in 10 Eli 
EC Ag ans: Dyer (e) 273. altho the Dean and Chapt. of Wells, by ex- 
m pfreſs Words, granted and ſurrendred Diaconatum de Wells, 
oll = roz; c. yet it was not thought ſure till the Grant and Surrender 
Dv. 46- Ny was eſtabliſh'd and confirmed by Act of Parliament. | 


* 


* Seren le And altho all Biſhoprieks wete of the (F) Foundation of 
© - (fx Gough the Rigs of England, and U r e Ng 
3 C 4 * were 0 tive EC ' ' in 8. ” 4 3 1 2 
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erm Dann and Chap. of Norwich Caſe," 76 


II. 4 
4 un by the Stat. of 25 F. 3. (2) de Proviſoribus; yet af- (4) lo 166: Q 
he arts (as it appears by the lad Book and the ſaid (b) AQ) þ £92 02, HE * 
Is a White Biſhopricks/ became, by the Grants of the Kings, (c) C 25.H-8: £23. © 
ap- Welgible by their Chapters: And therefore, if by the Surren 1 
om. er of the Dean and Chapter, their Corporation ſhould be | = 


fiſoly'd, it would introduce three Inconveniencies; 1. To, | 
TT concerning his Aſſiſtance in his Epiſcopal Function: A 
e f 


2 Toth and others, touching the Confirmation of his 
ons. Grants : 3. To all the Church in general; for how ſhall 
ge Biſhop be choſen: in ſuch Caſe? And therefore, to ſhun 
the uch and many other Inconveniencies, it was concluded that = 
ies; Wi the Corporation made by K. H. 8. did remain, and fo the 3 4 
ap- (rant made to them by ſuch Name was good. Vide (c) F. N. B. Ky FI — —— 
not i that the Biſhop and Chapter are but one Body, altho' 42 
rſt, their Poſſeſſions be ſeveral. But to make this Caſe clear, te _- 
ſho- Attorney moved, that admitting the Corporation newly = 


E. Wi mide by K. E. 6. was good, and that their old Corporation 
[.8; N ſurrend red, and that the ſaid Words which were o- 
mitted, ſei I. (d) ex fundatione Regis FE. 6, were material, (% Anrea 53. b. 


dot Words of Ornament only; yet, the King's Grant rieb. 
t or chem, was good; notwithſtanding this Miſnoſmer, by the : Jones 166, 167, 
Zor- Wi Sat. of 1 E. 6. cop. 8. of Confirmations ; which Stat. recites, , beg 


aw, Wi That where K. E. 6. had made divers Grants, 4s well 10 And. 120, 1214 
. 8. ies Politick and 92 4s to divers and ſundry of his 1 „ 
and Wi bing and obedient Subjects, &c. in avoiding of which ſun- | 
tle % and many Ambiguties, &c. have or might be moved, &c. | 
ath WW jor Lock of true naming of the ſame Bodies, Politick or Cor- 3 
Pre- forete; It is enacted, That all ſuch Grants made, or du- 
one i ring his Life to be made, ſhall be good, notwithſtanding any 
(che Cauſes above-mention'd : So that the Lack of the true / A 
aſe 3 ¶ Meaning of the ſame 2 viz. to which the King . = 
Ired Bi had made, or after ſhould make any Grant, is remedied by | = 
ters the expreſs Words of the ſaid Act. | - 
Ee. And after theſe Arguments, on Conference between the +» 


Lord Keeper of the Great Seal, and the ſaid Juſtices, and af- 
ter great Conſideration had by them of the ſaid Points, it 
ms unanimouſly agreed and reſolv'd by them, That if a- 
ny Imperfection were in the ſaid Tranſlation, that the ſaid 2 And. 134; 
A of 35 Eliz. had made it without Queſtion good. And 3 
0. was it feſoly'd, as to this Point, in this very Caſe of the \ 


112, Dean and Chapter of Norwich, Mich. 35 C36 Elia. at St. | 
er-: Albens, by all the Judges of England, | A 
ells, 2. If the Corporation of the Dean and Chapter made by K. WAIT | 
ider E. S. were gone by the ſaid Surrender made to K. Ed. 6. And 


i the Miſnoſmer were material, and not an additional Or- 


1- of ment; yet it was unanimouſly reſolvd and agreed, That 
hey Wl the faid Act of Confirmation of 1 E. 6. had made it good, 
5.3 WH tvithſtanding the ſaid Miſnoſmer ; and on theſe two Points 
bey reſolv'd without any Queſtion. . 


K 4 3. It 


= 


8 Des aachen of Norwich © 

1) Pollexter's © 3. It was held by the Lord Keeper © Seal 

| EMA uſtices, That the cid Cor; of Dean and 

= Dar. Dar. 3b 12 2 ter did remain in ener e ad Bene 

*Z 1 The great. Adnte and. Eheblnen 
m. 492. Note, er t urance an 

Treby's Argum- which is made zy the > — and ſtrong A& of Parliament 


eme f the ſaid moſt Illuftrious and moſt noble Queen Elizebeth 
not only of all Foun, 


in the ſaid men og 
dations of Cathedral Churches eges.in any Manner 
founded or tranſlated, or mention d to be founded or tranſ. 
20 lated by K. H. 8. but alſo to all Subjects vhatave coy Ei 
or Lo the * of —— Abbot, der n or 
any other ſuch religious ons, notwit 
not any Surrender to K. H. B. or that their Surrender 2258 
ſufficient; or that the Record thereof be now embeziled or 
: Joſt. And notwithſtanding divers other ſuch like Defegs, 
all which are remedied by the ſaid moſt excellent Act of Par. 
liament, the fatal Plea to all Concealments as to theſe Poſ. 
. ſlieiſions. And alrho* theſe Reſolutions properly concern the 
WR Meridian of the Cathedral Church of Norwich, yet they will 
very well ſerve as well for many other Cathedral Churches, 
| 3. "eng Colleges in the Univerſities of r ant 
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FERMOR' Caſe.” 
N a Caſe pendi g in Chancery, between Richard Nr: 
mor, Eſq; Plaintiff, and Thomas Smith Defendant, on — 
ing the Cauſe before Sir Thomas Egerton, Knt. Lord Li. Rep. 329. 
— GRIT the Caſe was ſuch : Richard Fermor } h 357 


aintiff being ſeiſe« of the Manor of Somerton in Fee, winch, gry b 
by Indenture 6 u 20 Blix. demiſed a Meſſuage, Parcel of f _— 
the ſame Manor, to Thomas Smith, the Defi for 21 Kaym: 149 - _ 
Years, rendring the yearly Rent of 31. during the Term, 7% é ꝙù 
by Force of which the Defendant entred and was thereof - 
poſſeſfſed: He was alſo poſſeſſed of divers other Parcels of > = 
the aid Manor at the Will of the Plaintiff, rendring 20 5. bk 
fer Ann. and held divers other Parcels of the ſaid Manor by: N 
Copy of Court Roll according to the Cuſtom of the ſai 
Manor, rendring 405. Rent per Ann. all which lay in S. 
nerton : And the ſaid Thomas Smith was ſei ſed in his Demean 
u of Fee of divers Lands in the fame Town which » 
his proper Inheritance. And afterwards by his Deed 15 
2 the faid Houſe and 2 ſaid 7 wed | 
e held for at Will, and by Copy to one | 
bis Life, Paſch) 2 35 Elis. Smith levied a Fine with Proclay | 
mtions of as many Meſſuages and Lands as comprehended 
& well all the Lands which he held for Years, at Wi 
by Copy, as his own Inheritance, by Covin and Practice 
to bar the Plaintiff of his Inheritance; the Proclamations 
and five Years paſſed, Smith at all Times, before and af: 
ter the Fine, continu'd in Poſſeſſion, and paid the fail ſever 
Rente ta the Plajntif. Chappel died, the 21 Years expired 
5 \ an 


a * - 
> K N 4 « 2 ar + 7 
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x FermoR's Caſe, PARTI 


— . 


= ' and now Smith claimed the Inheritance of the Land which he 

= - - held by Leaſe, at Will, and by Copy, and would have bar. Win 

= - red the. Plaintiff by Force of the ſaid Fine with the Procla. WW a 

= mations, and five: Years paſt. And the Lord Keeper of the 5 

a Great Seal thinking and confidering of the great Miſchief n 

iS which might enſue by ſuch Practices, and on the other Side Ju 

| conſidering that Fines with Proclamations are the ge- 

3 neral Aſſurances of the Realm, referred this Caſe (being a Wl js 
® Thing of great e and Conſequence) to the Con. 

: _—.” fideration of the two Chief Juſtices Phan and Anderſon, Wi by 

and after Conference between them, they thought it neceſſi- Wil ii 

* ry that all the Juſtices of England and Barons of the Excheq, br 

by - ſhould be aſſembled for the Reſolution of this Great Caſe. And In 

1 accordingly in this fame Term, all the Judges of England and Wl 

J the Barons of the Excheq. met at Serjeants Inn in Feetftireet, Wi th 

—_  - at two ſeveral Days,where the Caſe was debated among them, th 

= And at length it was reſolv d, by the two Chief Juſtice, Wl an 

| * and Anderſon, and by Gawd), Walmſlty, and all the i 

=... other Juſtices of England and Barons of the Exchequer, ba 

E: fo) 2 And. 176. (except two) that the Plaintiff was not (4) barred by the A 

Aas z. aid Fine with Proclamations, and that for four Reaſons : 0p 

Fer. 1. 1. The Makers of the Act of (b) 4 H. 7. cap. = did ne- L 

nean ver intend that ſuch Fine levied by Fraud and Practice of Wl ip 

ee Leſſee for Years, Tenant at Will, or Tenant by Copy of Wl 11 

med. Court Roll, who pretend no Title to the Inheritance, but E. 

_ 7: — intend the Diſ-enheriſon of their Leſſors or Lords, ſhould bar be 

Lit. 262. 2. 9 Co. them of their Inheritance, and that appears by the Preamble C 

205% 30020 of the At of 4 H. 7. where it is ſaid,” That Fines ought 10 be Wil 

"yo: of greateſt Strength to avoid Sirifes and Debates, &c. But Wh fn 

RF when Leſſee for Vears, or at Will, or Tenant by Copy of Wh Ge 

=... Court Roll, makes a Feoffment by Aſſent and Covin, that ! 

3 - a Fine ſhall be levied, this is not to avoid Strife and Debate, thi 

$ | but by Aſſent and Covin to begin Strife and Debate where Wh or 

none was; And therefore the Kt doth not extend to eſta» ut 

—_ bliſh ſuch Eſtate made and created by ſuch Fraud and-Pr- 4+ 

—_—— Ac 1 05: i 14.5 - 123-16 UC 

= 2̃. It was never the Intent of the Makers of the Act, that 0 

= thoſe who could not levy a Fine, ſhquld by making of an Wl 

Eftate by Wrong and Fraud be enabled by Force of the ſaid Wh vi 

A& of 4 H. 7. to bar thoſe who had Right by levying of 2 WW Gi 

| Fine: For if they themſelves without ſuch fraudulent Eſtate Wh 

. could not [levy à Fine to bar them who had the Freehold me 

We. and Inheritance, certainly the Makers of the Act did not in- N 

tend that by making of an Eſtate by Fraud and Practice they 

ſhould have Power to bar them; and ſuch fraudulent Eſtate is U; 

as no Eftate in the Judgment of the AM. © WE 

3. As it is ſaid in Delamer's Caſe,” Plowd. Cmm. 352-6: 5 

f 


if any Doubt be conceived on the 


Works or Meaning 
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Wr. Fermonr's Caſh, = 
a0 AQ of Parliament, it is good $9109). liebe; accords) Pole b 
ng to the Reaſon of the Common Law ; bur the Com- ( Poſtea f. 
non Law doth fo abhor (b) Fraud and Covin, that all Adds 82. 4. , 
gel judicial as others, and which of themſelves are juſt 
ind lawful, yet being mixt with Fraud and Deceit, are iin 
ludgment of Law wrongful and unlawful : Quad alias bo- e 
wn & juſtum eft, 5 per vim vel fraudem petatur, malum & in- 
155 effcitur : And therefore if a Woman hath Title 
Dower, which is one of the Things favour'd in Law, and | 
by (c.) Covin between her and another, cauſes a Stranger to (Co. Lit. ua, 
liſſeiſe the Tenant of the Land, to the Intent that ſhe may rg 1%;  * 
bring a Writ of Dower againſt him, which is done accord- LSI& 31.5 Che, 
Ingly, and the Woman recovers againſt him on a juſt and 1 
wod Title, yet the whole is void and of no Force to bind 55. 57. b. Br. * 
the Terre-tenant; 4 fortiori in the principal Caſe when z. a 
the Leſſee for Years makes a Feoffment by Covin, which jolluſon 25, 
zmounts to a Wrong and Diſſeiſin, a Fine levied by him who Dower 42. 1 Kol. 


b (4) particeps crimi nis, and who had not, nor pretended to 549: t . 
— — Nahe to the Land ſhall not be a Bar to the Leſſor. 7 fla. TY AT 
And that Recoveries in Dower, or any other real Action, pjr& 396 | 
on à good Title againſt the Tenant who comes to the 18 H. 8. 5.4. 
Land by Wrong and Covin, are void and of no Force, Pages 
appears by 41 Af. * E. 8 25 A. 1. 22 A. 92. C 5 Co. 7g. b. 
11 E. 4. 2. 4. 15 E. 4. 4. b. 7 H. 7. 11. b. 18 H. 8. f. 4. 12 ir 
Eliz, Dyer (f) 295- For altho his Right be lawful, and (7) Poſtea 48. b. 
he bath purſued' his Recovery by Judgment in the King's vi. 3. 2 
Court, yet his Covin makes all that unlawful and wrongful, Lane44.  ** 1 
and yet Recoveries, and eſpecially on a good Title, are much * 
ayour'd in Law : Alſo the Right and Inheritance of Feme 
Coverts and Infants, are much favour'd in Law; and yet if 


a Feme Covert, or an Infant be of (g) Covin and Conſent, Mo. Lit: 35744 
that the Diſcontinuee ſhall be difſeiſed, and that the Diſſei- I, S. 
fr'ſhall enfeoff them, and all this is done accordingly, they fn b- 5 Ca, 
we not remitted, as appears by Littleton, Chap. Remitter 1515 
*19H.8. 12. b. And there it is held by fix Juſtices, that in - ALL 
luch Caſe, if the (h) Diſſeiſor enters by Covin to the Intent (0 Plow. 48. b. 
to enfeoff the Infant, altho the Infant be not of Covin, Cc. Laatzen 
get he ſhall not be remitted, becauſe he who is. in by him 5 
ho makes the Covin ſhall be i the ſame Plight as he Woo 
lid the covenous Act. And it is agreed in 19 H. 8. 12.6. that | 
E Man makes a Diſſeiſin to the (i) Intent to make a Feoff- (i) 5 Co. 79. b. 
nent with Warranty, altho he makes the Feoffment 20 f Jener #3? 17 
Months after, yet it is a 3 which commences by Diſſeiſin. "NP 

Sf one (i) makes a Gift in Tail to another, and the (+) Co. Lb 
Unkle of the Donor diſſeiſes the Donee, and makes a Feoff- IE 
ment with Warranty, the Unkle dies, and the Warranty de- EI 
lcends on the Donor, and afterwards the Donee dies without 22 
ſve, the Donor brings a Formedon in the Reverter, and the 
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_ : „ Parmon's Caſh _ParT IT, 
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ch ig Crzud Yeti is agreed in 2 6. 5,0, Thats Sale in() Mu: 


* * 34s HardreG Ceit in the Caſe at Bar will void it. In 4 E. 2. Cui in vits 


£4) x Rot, Rep, that (d) Aſſets ſhall not deſcend, is nothing worth. And it 


0; 339 vl bind, but ſhall be repealed, And 17 Elis. Dyer 339, (f) 3 
. 7 8 Preſentat. obtained by Colluſ. is void. * 


pn Þ- altho this Statute of 4 H. 7. hath a ſaving for the Leſſor in 
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vas not immediately done to the Donot, but to the Donee, 

but by. it His Reverſion was deveſted, and yet Warranties 

| are much favoured in Law. And it appears in 8 Eliz. 249, 
ie Nells Dyer, that a Vacet was made of a (4) Recovery in the Come 
I5. Sink. 215- mon Pleas had by Covin. The Law hath ordained, That he 
who will be aſſured of his Goods, ſhall buy them in open Mar, 
ket, aud that Sale will bind all Strangers, as well as the Sel 


>” 5% mg Jy on. me... SC. 


poſtea fo Let overt thall not bind he hath Right to the Goo 
S 4 Frei- Ket Overt not ne 8 
5 Br. Col: if the Sale be by Fraud, or the Vendee hath Notice that 0 
os Fru He- Property of the Goods was another's, So the Law hath or. 
plicar- 15-  dained the Coutt of Common Pleas as Market-Overt for Af: 
a 1+" ſurances of Land by Fine, ſo that he who will be aſſured of his 
mw Land not only againſt the Seller, but all Strangers, it is good 
for him to paſs ic in this Market Overt by Fine; for as it is 


Neat ſaid, (e) finis finem litibus imponit : And yet Covin and De. 


u 22, it is held, That a Reſignation made by an Abbot by Co. 
vin, ſhould not abate the Writ. 34 E. 1.Warronty 88. & 19 E. 
2. Aſſets 3. & 31 E. 1. Voucher 301. a coyenqus Conveyance 


169. Dy. 295+ in (e E. 3. 5. & 21 E. 3. 3. 46, that an Eſtate 
16% appears in (e) 17 59- E. 3. 3. 46. tl 

041 i T Letters Patent granted over, and all 
this by Covin by him who granted to the King and the Pa, 
tentee to make an Evaſ. out of the Stat. of Mortm. ſhall not 


I7 Elis. Dyer 

Rolls 183, 188 339. Letters of (g) Adminiſtration obtained by Colluf 
354. 1 Rol. 33 2 2 2 . 

©0236. 467. Are void, and ſhall not repeal a former Adminiſtration : der 
een 21, 13 E,. Dyer (b) 295. many Caſes there put concerning 


$Co, u25-b- | And thereupon it was concluded, That if a Recovery in 
* 2 Keb. 12. Dower, or other real Action, if a Remitter to a Feme-C0« 
6) Antea 78. a. Fert, or an Infant, if a Warranty, if a Sale in Market-oyert, 
ik the King's Let. Patents, if a Preſentat. Adminiſtrat. C. 
ſcil. Acts Temporal and Eccleſiaſtical, ſhall be avoided by Co. 
vin; by the ſame Reaſon a Fine in the principal Caſe levied 
# Palm. 158. by Fraud and Covin as is aforeſaid,ſhall not bind; for * fran 
T dolus nemini patrocinari debent. 
Note Reader, in 33 & 34 Elia. in the K's B. betw. Robert 
Une Plaint. andWVitham 7 oker Defend, in Ejectione firme, dl 
2 Knef, Lands in Ifordesam in the County of Devon, it was adjud. 
Gro: Car. 1% that where (i) Tenant for Life levied a Fine with Prod 
Ben mat. and 5 Years paſs in his Life, that the Leſſor ſhould hav 


— — Flows. 5 Years to make his Claim after the Death of the Leſſee, for 


, , . 


77 ſuch Caſe, yet the ſaving is of ſuch Right (t firf heal 
Cu, remain, &c.) and the Right firſt accrued ny 
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Leſſor afrer the Fine and the Forfeiture, but notwithſland. 
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ing hät, in as much as by the Covin of the Leſſee, he in 


Revetſion or Remainder might be barred of his Reverſion 


or Remainder. (for they do not expect to enter till after the 
Death of the Leſſee) and eſpecially when the Leſſee hath 


Larids of his down Inheritance in the ſame Town, (as in the 


Caſe at Bar he had) there the Leſſor ſhall have 5 Years after 
tie Death of the Leſſee. | 


Town, and the Feoffee levies a Fine with Proclamations, it 


hallnot bind the Leſſor, but he ſhall have five Years after the 


Death of the Leſſee, for the Leſſor cannot know of what Land 
the Fine is levied, forhe is not Party to the Indent. or y 1 
nent between the Conuſor and Conuſee : So in the ſaid Caſe, 


80 it was agreed in the ſame Caſe, if * Tenant for Life * : Brownl. 5367 
makes a Feoffment in Fee to one who hath Lands in the ſame * Rol. 


Rep. 17. | 


the Judges make Conſtruction (2) againſt the Letter of the (=) 2 And: 1767 


Statute in Salvation of the State and Inheritance of him in 


the Reverſion. And ſo it hath been adjudged before in (5) &) 7390-2146 


dune s Caſe, in the Com. Pleas, in Sir James Dyer's Time, as 
lden told me. Alſo it was ſaid, That if Leſſee for Years 
makes a Feoffment in Fee by Practice and Covin, that the 
Feoffee ſhould levy a Fine with Proclamations to another 
(the Feoffee having other Lands in the ſame Town) and all 
this is done accordingly ; and yet the Eeſſee doth continually 
pay the Rent to the Leſſor, it thall not bind the Leffor for the 
Reaſons aforeſaid. 
Laftly, The J udges in this Reſolution did greatly reſpe& 
te general Miſchief which would enſue if ſuch Fines levied 
by Practice and Covin of thoſe who had the particular Inte- 
reſts, ſhould bar thoſe who had che Inheritance, and eſpeci- 
ly in the Caſe at Bar, when after the Fine levied, the Co- 
r continually payed the Rent to the Leſſor, which made 
the Fraud and Practice apparent, and therefore the Leſſor was 
ſecure, and had no Cauſe of any Fear or doubt of ſuch Fraud. 
but it was reſolved, That if A. purchaſes Land of B. by Feof- 
ment, or Bargain and Sale, and enrols it, and afterwards 
perceiving that B. had but a defeaſible Title, and that C. had 
Right to it, B. levies a Fine with Proclamations to a Stran- 
or takes a Fine from another with Proclamations, to the 
ent to bar the Right of C. this Fine ſo levied by Conſent 
ould bind, for nothing was done in this Caſe which was not 
Wnfol; and the Intent of the Makers of the Act of 4 B.7. 
Ms to avoid Strifes and Debates, and by expreſs Purview 
ould bind all Strangers who do not parkus their Right by 
Mon, or Entry within five Years, if one pretendin 


Title to Land enters, and diſſeiſes another, and afterwards 


Rich Intent to bind the (c) Diſſeiſee, levies a Fine witlt () Jerk; Cent? 
Prochmations, this Fine ſhall bind the Difleiſee by the 254 Poſtea 85.bs 


Brownl. 230, 


Upreſs Puryiew of the Act, if he neither enters nor Cre. E. 
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| -©"FexMoR's Coſt. Parr 
arr his Action within five: Years; and this cannot bt 


- called levying by Covin, becauſe the levying of the Fine is 
lawful, and the Diſſeiſee may re-enter, or bring his AQion 
. we rar, TTHTTTOS TG he 
The fourth Reaſon was, Becauſe the Leſſee had contrived 
+ his Fraud and Deceit in ſo ſecret a Manner, that he had de. 
prived the Leſſor of the Remedy which the Statute gave him. 
thar is to ſay, to make his Entry, or _ his Action within 
_ the five Years: For how could he make his Entry or bring 
his Action, when he knew not of the Feoffment which did 
the Wrong? Andas to the Fine, inaſmuch as the Leſſee had 
Lands in Fee-Simple, in the ſame Town, every one will pre- 
ſume that the Fine would be levied of that whereof it might 
be layyfully levied, And although it contained more Acres 
than his own Land, that is uſual almoſt in all Fines, and 
- peradventure the Leſſor did not know the juſt Quantity of 
the Leſſees proper Land, for that doth not appertain to him; 
and therefore it would be unreaſonable to give him Benefit 
in this Caſe of the Non- claim of the Leſſor, when the Wrong 
and Coy. of the Leſſee is the Cauſe of his Non- claim, and a Man 
thall not take Advantage of his own Wrong or Covin. The Poſ. 
. of the Leſſee is not any mean for the Leſſor to take any 
otice of this Wrong, for he comes to the Poſſeſſion of the 
Land by Grant or Demiſe lawfully ; and after the Feoff 
ment he continues in the Poſſeſſion as. Leſſee, for he pays 
his Rent as a Leſſee ought, yea, the Poſſeſſion of the Lellee, 
and the Payment of the Rent, was the Cauſe that the Leſſor 
neither knew nor ſuſpected the Fraud. 
- Alſo it was ſaid, That the Fraud and Covin inthis Caſe made 
it the more odious, becauſe between the Leſſor and Leſſee, 
and the Lord and his Copyholder, there is a Truſt and Con- 
fidence, and therefore a Leſſee for Years, and a Copyholder 
ſhall do Fealty, which is a great Obligation of Truſt and 
Confidence, and Fraud and Deceit by him who is truſted, 
is moſt odious in Law. And if the Makers of this Act had 
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rin. Fermor's Caſe. 79 
for - Aragon Preſumption could not have Notice to make 

his Claim, becauſe his Leſſee continued in Poſſeſſion, and | 

payed his Rent, as a Leſſee ought. And as to that which A 
mas objected, That it would be miſchievous to avoid Fines 

an fuch bare Averments: It was anſwered, That it would 

tea greater Miſchief, and principally in theſe Days (in which 

the Poet ſaith, | 


— — — iere pudor rettumque ä * | b 7 
In quorum ſubiere locus, fraude ers 4 ue 
Infidieque, & vis, & amor ſeeleratus habendi.) 


if Fines levied by ſuch Covin and Practice ſhould bind: 

And ſuch Objection might be made, (4) if a Fine be levied (0 Plowd. 45.bj 
to ſecret Uſes to deceive a Purchaſor, an Averment of Frand 7 © 3* b. 

may be taken againſt it by the Statute of 27 Eliz. cap. 4. So 

if 2 Fine levied on an uſurius Contract, it may be avoided ' 
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by (5) Averment by the Statute of 13 Eliz. cap. 8. And (5) Jenk. Cem? "| 
vir The, Egerton Lord Keeper of the Great Seal, commend- C %? 
el this Reſolution of the Juſtices, and agreed in Opinion 9 
ab den. n il 
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be r wy Caſe. 


we 2 Lane EF Yvon | (ble the Queen's Attorney Genera 
by „. againſt 5 * of ſhire, in the Star-Chamber, for 
making and publiſhi of of a fraudulent Gift of Goods : 'The 
Caſe on the Statute of 13 3 3 » was ſuch ; Pierce was 
| indebted to Twyne in 400 was indebted alſo to C. in 
200 J. C brought an Adion 0 Debt againſt Pierce, and pen. 
diog the Writ, Pierce being poſſeſſed of Goods and Chattels 
of the Ys of zoo l. in Secret made a general Deed al 
Gift of ; nods and Chattels reaT and perſonal whatſo. 
Ever to Fe in Satfagion of his Debt; and notwith- 
| ſtanding that Pierce continued in Poſſeſſion of the ſaid Goods, 
and ſome of them he ſold ; pad d he ſhore the Sheep, and 
marked chem with his own And afterwards C. had 
1 Judgment e Herce, and 3 Fieri Faciss directed to the 
Xp iff of ton, ho by Force of the ſaid Writ came 
2 - to' make Execution of the ſaid Goods, divers Perſons by the 
—_ Command of the ſaid Twyne, did with Force reſiſt the She- 
= riff, chiming them to be the Goods of the ſaid 'T wyne by 
3 Force of the ſaid Gift; and openly 22 by the Com- 
maandment of Tyne, That it was a good Gift, and made 
. ona good and lawful Conſideration. And whether this Gift 
onthe whole Matter 4 fraudulent and of no Effect by the 
02 ) 5 co. co a Taid AR of (4) 1 Elis. or not, was the Queſtion. Andit 
18. b, was reſolved by Sir Thomas Egerton Lord Keeper of the 
8 —— "co. Great Seal, and 8 the Chief Juſtices Fophans and Anderſon, 
* rb f. and the whole Court of Star hamber, That this Gift was 
| oe 3 A fraudulent, within the Statute of 13 Elis. And in this Caſe 
#7: 223-308, 309- divers Points were reſolved : 
Larch. 223- 1. That this Gift had the Signs and Marks of Fraud. 
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„ Becaoſe the Gift is general, without Exce) of his | 1 
I. u 18 8 T our 


ry or any Thing of neceſſity”; for it  commanly ( C 198; - * 
2 


oy 30 doloſus toe fal in genalübun. cc,) Hr. 
he Donor contiqued im Pofleffiori; and uſed them as Bil. Fer. 7. 
lis own ; and By reaſon thereof he traded and rrafficket{ Moor, 32. 4. 
nich others, and defrauded and deceived them. | 
4. It was made in ſecret, Er dons cland* ſunt ſem ſuſpiriuſa. 
4 It n the Writ. 1 
, Here was a Truſt between the Parties, for the Dorior X = 
dſed all, and uſed them as his proper Goods, and Fmucł _ 
b always apparelled and clad with a Truſt, and a Truſt is S—_— 
the cover of Fraud. | , ——_— 
6. The Deed contains, That the Gift was made 2 : _—_— 
ny, and bond fide; Et clauſula incon ſuet ſemper ä 
ſſſtcionem. | 


"Secondly, It was reſolved, That notwithſtanding here was 

ttrve Debt due to Tyne, and good Conſideration of the Gift, 

pt it was not within the Proviſo of the faid AR of 13 Er. 

ly which it is provided, That the ſaid Ac ſhall not extend 99 

wany Eſtate or Intereſt in Lands, &c. Goods or Chattels made | 

u good Conſideration, and bone fide; for altho it is on 2 

te and good Canſideration, yet it is. not bone fide, for no 

bir ſhall be deem'd. to be bone fide within the faid Proviſo 

which is acconipany'd with any Truſt: As if a Man be in- 

lebted to five ſeveral Perſons, in the ſeveral Sums of 200. 

me hath Goods of the Value of 201. and makes a Gift of | | 

ll tis Goods to one of them in Satisfaction of his Debt, bur _— 

ere is a Truſt between them, that the Donee ſhall deal (cc Goldft x 

Wourably with him in regard of his poor Eſtate, either to —_— 

permit the Donor, or ſome other for him, or for his Benefit, 

uſe or have Poſſeſſion of them, and is contented that he 1 

all pay him his Debt when he is able; this ſhall not be cal. 

ed hina fide within the ſaid Proviſo; for the Proviſo fait _ "= 

M 2g00d Conſideration, and boxe file; ſoa good Conſidera.” - -.. _— 

hon doth not ſuffice, if it be not alſo bone fide; And there _— 

bre, Reader, when any Gift ſhall be to you in Satisfaction of * 

Debt, by one who is indebted to others alſo; 1. Let it be 

Made in a publick Manner, and before the Neighbours, and 1 

Wt in Private, for Secrecy is a Mark of Fraud. 2. Let the 3 

Fods and Chattels be appraiſed by good People to the very —_— 
alue, and take a Gift in Particular in Satisfaction of your 1 

Rdt. 3. Preſently after the Gift, take the Poſſeſſion of chem, 1 9 
continuance of the Poſſeſſion in the Donor, is a Sign | —_— 

itt, And know, Reader, that the ſaid Words of the Pro- 

, on a good Conſideration, and bons fide, do not extend to —_—_ 

ery Gift made bong fide ; and therefore there are two Man- _— 2 


— 


n of Gifts on a good Conſiderat. ſcil. Conſidetat. of ꝑxrx§f. 


Weor Blood, and a Valuab. Conſiderat. As to the firſt in this | 
ſe before put, if he who is indebted to five ſeveral Perſons, cr. a 
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Torr Coſte. 
all his Goods to his Son, or Couſin, in that Caſe, foraſmuch 
as others ſhou d loſe, their Debts, Oc. which are Things 


of Value, the Intent of the Ad was, that the Conſid. in ſuch 


Caſe ſhou valuable; for Equity requires, that ſuch G; 
which defeat others, ſhould be made on *, high and * 


Conſiderat. as the Things which are thereby defeated are; and 


it-is to be preſumed, that the Father, if he had not been in. 


| debted to others, would not have diſpoſſeſſed himſelf of all 


(a) 6 Co. 92. b. 


his Goods, and ſubjected himſelf to his Cradle; and therefore 
it ſhall be intended, that it was made to defeat his Credi. 
tors: And if Conſideration of Nature or Blood, ſhould he a 

ood Conſiderat. within this Proviſo, the Stat. would ſerye 
for little or nothing, and no Creditor would be ſure of his 


Debt. And as to Gifts made bong fide, it is to be known, that 


every Gift made bons fide, either is on a Truſt between the 
Parties, or without any Truſt ; every Gift made on a Truſt is 
out of this Proviſo; for that which is betwixt the Donor and 
Donee, called (2) a Truſt per nomen ſpecioſum, is in Truth, as 
to all the Creditors, a Fraud, for they are thereby defeated 
and defrauded ot their true and due Debts. And every Truſt 
is either expreſſed, or implied; An expreſs Truſt is, when in 
the Gift, or upon the Gift, the Truſt by Word or Writing is 
expreſſed: A Trust implied is, when a Man makes a Gift 
without any Conſideration, or on a Conſiderat. of Nature, or 
Blood only : And therefore, if a Man before the Stat. of 27 
H. 8. had bargained his Land fora valuable Confiderat. to one 


and his Heirs, by which he was ſeiſed to the Uſe of the hat- 


gainee; and afterwards the Bargainor, without a Conſiderat, 


infeoffed others, who had no Notice of the ſaid Bargain; in 


this Caſe the Law implies a Truſt and Confidence, and they 


ſhall be ſeiſed to the Uſe of the Bargainee : So in the ſame 
Caſe, if the Feoffem, in Conſideration of Nature, or Blood, 
had, without a valuable Conſiderat. enfeoffed their Sons, or 
any of their Blood who had no Notice of the firſt Bargain, 


yet that ſhall not toll the Uſe raiſed on a valuable Conſide- 


ration; for a Feoffment made only on Conſiderat. of Nature ot 
Blood, ſhall not toll an Uſe raifed on a valuable Conſiderat. 
but ſhall toll an Uſe raiſed on Conſiderat. of Nature, for both 
conſiderat. are in equal; jure, and of one and the ſame Nature. 


And when Man, being greatly indebted to ſundry Perſons, 
makes a Gift to his Son, or any of his Blood, without Conſide- 


ration, but only of Nature, the Law intends a Truſt betwut 


them. ſcil. that the Donee would, in Conſideration, of ſuch 
Gift being voluntarily and freely made to him, and alſo in 
Conſideration of Nature, relieve his Father, or Couſ. and not 
ſee him want who had made ſuch Gift to him, Vide 33 H. 6.33. 
by Prior, if the Father enfeoffs his Son and Heir apparent 
within Age bone fide, yet the Lord/ſhall have the Ward- 
ſhip of him: So note, valuable Conſiderat. is a good Con- 


- © fderat. within this Proviſo; and a Gift made bons fide, is 
a Gift made without any Truſt either expreſſed or implied: 
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Torr Cſs. * 822 "8 
which it appears, that as a Gift made on a good Conſiderat. -* 
1 it be not alſo bore fide, is not within the Proviſo; ſo a 
Gift made bon fide, if it be not om a good Conſiderat. is not 
vithin Al but it ought to be on a good Conſidera- 
tion, and bon foe. 2 8 
1 one who maryelled what ſhould be the Reaſon that Acts 
nd Statutes are continually made at every Parliament, with- 
out Intermiſſion, and without End; a wife Man made a good 
ind ſhort, Anſwer, both which are well compoſed in Verſe. 


re 

li- neritur, ui cre ſcunt tot magna volumina Ltgis ? „ 

15 ln promptu cauſa eff, creſcit in orbe do lum. | 

ve And becauſe Fraud and Deceit abound in theſe Days more 

lis than in former Times, it was reſolved in this Caſe by the | . 

at. whole Court, That all Statutes made againſt Fraud, ſhould —_ 
he liberally and beneficially expounded to ſuppreſs. the Faule. 
is Note Reader, according to their Opinions, divers Reſolu- 3 
nd tions have been made. * _ = 

as Between Faunce foot and Blunt, in the Exchequer Chamber, Lane44 45> 


Paunc * 


Mich. 35 & 36 Elia. the Caſe was: Pauncefoot being indicted Cate. 
pr Recuſancy, for not coming to Divine Service, and paring 


in n Incent to flee beyond Sea, and to defeat the Queen of all 

is that. might accrue to her for his Recuſancy or Flight, made a 

nft Gift of, all his Leaſes and Goods, of great Value, coloured 

or vich feigned Conſiderat. and afterwards he fled beyond Sea, | F 
27 and afterwards was Outlaw'd on the ſame Indictment: And 1 
"ne WW whether this Gift ſhould be void to defeat the Queen of her | 2 
ar- Forteiture, either by the Com. Law, or by any Stat. was the vie 4 
nt. Queſtion : And ſome conceived, that the Com. Law, which 5 

in 


% abhors all Fraud, would make void this Gift as to the 8 Amtes )B. . 


hey . Queen, 2 de Mich. 12 & 13 Elia. Dyer (() 295. 4 C 5 R&M. Bar ab 

me 160. And the Stat. of (c) 50 E. cap. 6. was conſider' d; but 9, 10, & Ines 
0d, that extends only in Relief of Creditors, and extends only Co. Lit. 96-2. 

or to ſuch Debtors as flee to Sanctuaries, or other privileg'd Pla- 

un, ces: But ſome conceived, that the Stat. of (d) 25 7. cop. 4. (4) Oro. El. 291, 
de- extends to this Caſe. For altho the Preamble ſpeaks only of FEW % 
eor Creditors; yet it is provided by the Body of the Act general- 

rat ly, That all Gifts of Goods and Chattels made or to be made 


on. Truſt to the Uſe of the Donor, ſhall be void and of no Ef- +; ; 4 | 
led, but that is to be intended as to all Strangers who are to © 


ns, lave Prejudice by ſuch Gift, but between the Parties them- | :J 
de- elves it ſtands good: Bur it was reſolved by all the Barons, % Coli. E 
ut That che Stat. 13 Elig. c. 5. (c) extends to it, for thereby it is 74 3. 290. 4. b. 9 
ſuch enacted and el that all Feoffments, Gifts, Grants, Oc 30 132: e 


0.10 delay, hindem ar defraud Creditors, and others, of their ju and 18. b. 10 f 
not ral Action, Suits, Debts, Accounts, Damages, Penalties, eb. <v Et 
33 WY Poſeitures, Heriois, Mortuarics and Reliefs, ſhall be void, Cc. 47, r zess. 
rent i Ss that this Act doth not extend only to Creditors, but ro all; Ten . 

ad- ether who had Cauſe of Adtion, or Suit, or any Penalty, Latch. 222. 
o or Forfeiture, Oc. . a 5 And Palm. 1 

5 18 5 4, 645, $10. Cr. Jac. 270. 2 Bulſt. 226. Hob. 92, 166. Yelv. 196, 197 1 Bro 11 


r 295, pl. 23. al's Fraudu ent Deeds, 1. Ra „ b. $7 
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Terri, Parr 


And it vag reſolved; that this Word (Forfeiture) ſhook 
not be intended only of 2 Forfeiture of an Obligation Ne- 


 cognifance, or fuck like (as it was objected by ſome that it 


ſhould, in reſpe& that it comes after Dam. and Penalt. ) but al. 


fo to every thing which ſhall by Law be forfeit. to the King or 


we” 


76. 4. 290. b. 


- 
5 * 


— 
— 


Standen 


Vullock's Caſe. 
(d) Moor. 605, 


C Hard: 397, 
* - 2 A 


and 


Subj. And theref. if a Man, to prevent a Forf. for Felony, 
or by Outlaw-makes a Gift of af his Goods,and-afterwards i 
attaint. or outlaw, theſe Goods are (a) forfeit. notwithftand 
this Gift : The fame Law of Recuf. and ſo the Stat. expound: 
ed beneficially to „gr Fraud. Note well this Word (0) 
(declare) in the Act of 13 Elia. by which the Parliament ex- 
Pounded, that this was the (c) Com. Law before. And accord. 
ing to this Reſolution it was decreed, Hill. 36 Eliz. in the 
ver Chamber. 

Aich. 42 O43 Elin. in the Com. Pleas, on Evidence to a 

Jury, between Standen (d) and Bulloct, theſe Points were re- 


: \—- 4-4 -—_ ſolved by the whole Court on the Stat. of 27 Elrz. c. 4. Walm: 
V Palm. 217, Lane ſley J. ſaid, That Sir Chriff. Wray, late C. I. of Eng. reported to 
**. Jones 25. him, that he, and all his Comp. of the K's B. were reſolyed, 


Ce) r5id. 133. 


Sale is good, and within the Remedy of the faid 7 for 


Ley. 


and ſo directed a jury on Evidence before them: That where 


a Man had conveyed his Land to the Uſe of himſelf for Life, 
and afterwards to the Uſe of divers others of his Blood, with 
a future Power of Revocation, as after ſuch Feaſt, or after 
the Death of ſoch one, and afterwards, and before the Power 
of Revocation began, he, for valuable Confiderat. bargained 
and ſold the Land to another and his Heirs, this Bargain and 
Sale is within the (e) Remedy of the faid Stat, For altho' 
the Stat. ſaith, The ſaid firſt Onveyance not by him revoked, 
according to the Power by him reſerved, which ſeems by the li- 
teral Senſe to be intended of a preſent Power of Revocation, 
for no Revocation can be made by Force of a future Power 
till it comes in eſſe: Yet it was held that the Intent of the 
A& was, that ſuch voluntary Convey. which was originally 
ſubje& to a Power of Revocat. be it it preſenti, or in futuro, 
ſhould not ſtand againft a Purchaſor bons fide for a valuable 
Confiderat. and it other Conſtruction ſhould be made, the 
ſaid Act would ſerve for little or no Purpoſe, and it would be 
no difficult Matter to evade it: So if A. had reſerved to him- 
ſelf a Power of Revocat. with the aſſent of B. and afterwards 
A. bargained and ſold the Land to another, this Bargain and 
otherwiſe the good Proviſion of the Act, by a ſmall Addi 
tion, an evil Invention, would be defeated. | ; 
And on the fame Reaſon it was adjudged, 38 Eliz. in the 
Com. Pleas, between Lee and his Wife, Executrix of one 


1 Sinh Plaint. and Mary () Colſpil, Executrix of Tho. Cu- 
e 


ſhil, Defen. in Debt 6n an Obligat. of 1000 Marks, Rut. 
1707. the Caſe was, Colſhil the Teſtator had the Office of 
the Queen's Cuſtomer, by Letters Patents to him and hs 

uties, and by Indenture between him and Smith, the 


Teſtator of the Plaint. and for 600 J. paid, and 100 /. pf At. 


ms A a. *_S © aww 82 «cc 


ws > A. kd 1 =, @ mk ro os 


_— Md. r = 3 _ 


r 


* — - rey, * # 1 . 4 Ws +. a... = | 
* * 0 N — 


par Ill. Twynz's Caſe. ä 
to be paid during the Life of Colſbil, made a Deputation of 1 
the ſaid Office to Smrth ; and Cuſſbil covenanted with Smith, © 
at if Cuil ſhould die before him, that then his Execur. 
d repay him-300/. And divers Covenants were in the 
lid Indent. concerning the ſaid Office, and the enjoying of 
it: And Clſbil was bound to the faid Smith inthe fad Obli- 
5 orm the Covenants; and the Breach waz alledg'd 

the non Payment of the ſaid 300 J. foraſmuch as Swrth 
ſurvived Colſhil: And altho' the ſaid Coven. to repay the 
$001. was lawful, yet foraſmuch as the reſt of the Coy. were 
againſt the Stat. of (4) 5 E. 6. c. 16. and if the Addit. of a (4) r 
kwful Cov. ſhonld make the Obligat. of Force as to that, (b) Sr. Fl. 529. 


Cro. Jac. 269. 
. 1 ; 
34-4» 12 Co. 78. 

3 Inſt. 148. x F 
reſol ; Keb. 26, %% 
660, 717, 718, 

I Brownl.70, 72, 


1 
J, 

7, 108. 1 Mods 
tinct, was void by the ſaid Act; and ſo the firſt Clauſe, by ke 38 
which all fraudulent and covenous Convey. are made void as 27: b. 2 Rolls. 
to Purchaſors, extends to the laſt Clauſe of the AR, ſcil. when 25. <* E Jones 
he who makes the Barg. and Sale had Power of Revocat. And 9» 91. Cro. I. 
it was ſaid, that the Star. of 27 El. hath made voluntary Eſtates Gt. . Cb. il 
made with Power of Revocat. as to Purchaſ. in od Degree 212» 213. £ 
with Convey. made by Fraud and Covin to defraud Purchaſ. Plowd. ag. f. 
Between (d) Upton and Baſſet in Treſpaſs, Trin. 37 El. in Moor 856, 857, 
the Com. Pleas, it was adjudg d, That if a Man makes a Leaſe ( 10 fis be 
for Years, by Fraud and Covin, and afterwards make other 74 f. Co. Lit. 
Leaſe bona fide, but without Fine or Rent reſerved, that the 1 — 
ſecond Leflee ſnould not avoid the firſt Leaſe. 408. u 3379 
For firſt it was agreed, That by the Com. Law an Eſtate ce. EM. 
made by Fraud ſhould be avoided only by him who had a for- CE „. 
mer Right, Title, Int. Debt or Demand, as 33 6. a Sale in Lane 45. Varia 
open (e) Market by Covin, ſhall not Bar a Right which is more {7 1 1 | 
ancient; nora covenous Gift {hall not defeat Execution in re- Plowd. 46. b. ; 
ſpect of a former Debt, as it is agreed in 22 Af. 72. but he who fie if, F 3 
bath Right, Title, Intereſt, Debt or Demand, more puiſne ſhall Treſpaſs, 26. Br. 
notavoid a Gift or Eſtate precedent by Fraud by the Com. Law. —— 8 
2. It was reſolv. That no Purch. ſhould avoid a preced. Conv. 2 Inſt. 713. 14 H. 
made by Fraud and Covin, but he who is a (f) Purchaf. for f. f. b. 33 Hl. 4 
Mon. or other valuab. Conſiderat. for altho in the Preamb. it is ( Cro. El. 444. 
ſaid (for Mon. or other good Confidgrat.) and likewiſe inthe Body . 
of the At (for Man. or other Cont Confleret.) yet theſe Words 
{good Confiderat.) are to be intend. only of-valuab. Conſiderat. 
and that appears by the Clauſe which concerns thoſe who had 
Pow, of Revoc. for there it is ſaid; for Mon. or other good 
derat. paid, or giv. and this Word (paid) is to be refer d to (Mo- 
ae and (given) is to berefer'd to (good Conſderat. ) fo the Senſe 


ö for Mon. faid, or other goo! Conil. giv. which Words exclude 
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= -: Body of the Act. 
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n Vears, to Rob. Heys; and afterw. levied the Fine accordingly: 


Blood, natural Affection is a good Conſiderat. but not ſuch a 
good Conſiderat. which is intended by the Stat. of 27 Fl. for 
= 15 Roll. Rep» (4) a valuable Conſiderat. is only a good Conſiderat. within 
that Act: In this Caſe Anderſon C. J. of the C. Pleas, ſaid, 
IIhata Man who was of ſmall Underſtanding, and not able to 
acer. govern the Lands which deſcended to him, and being gi 
ven to riot and diſorder, by mediation of his Friends, open- 


42 Ia ;, 


1 ly conveyed his Lands to them, on Truſt and Confid. that he 
mould take the Profits for his Maintenance, and that he ſhould 
mmnot have Power to waſte and conſume the ſame; andafteru. 

he being ſeduc d by deceitful and cove ous Perſons; for a ſmall 
88am of Momey bargained and fold his Land, being of a great 
0 Cro. EL as, Value: This Barg. alcho' it was for Mon. was holden to be(c) 

- out of this Stat. for this Act is made againſt all Fraud and De- 


. 5 * 
* * 
* ** K 2 * 


3 ceit, and doth not help any Purchaſ. who doth not come to the 

Und fora good Conſiderat. lawful, and without Ffaud or 

DDteceit; and ſuch Conveyance made on Truſt is void as to him 

_ who Purchaſes the Land for a valuable Conſideration boys 

fie, without deceit or cufining. _ 1 ns 1 
And by the Judgm. of the 2 Court Treyne was convidt. 
of Fraud, andbe and all che prhers of a Rio 
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3 5 bz 5 Cty Irs.” 1 3 ee! | | 
= "+0 be intended only of valuable Conſideration which may be 
- e giv. and thexef. he who makes a Purch, of Land for a valu- 


A " "A dle Conliderat..is only » Purchaſor within this Statute. And 
_—... . this, latter Clauſe doth well expound theſe Words (aber 
| Ded Confideration) mentioned before in the Preamble and 


, , And.ſo it was peſoly d, Paſch..32 El. in a Caſe referr'dout 
ok the Chancery to the derat, of Windbam and Periam, 
= 2 And. 213. Juſt. between Job. Nedham Plaint. and Beaumont, Ser j. at Law, 
dane Caſe Def. where the Caſe was, Hen. Bebington ſeiſed in Fee of the 
Mon. of Lu-Church in the Count. of Derby, by Indent. 10 Feb, 
El. covenant. with the Lord Darcy, for the Advancement of 
ſuch Heirs Males, as well thoſe he had begot as thoſe he 
_—_ Thould afterw. beget on the Body of Mary then his Wife (Siſter 
_ to the ſaid L. Darcy) before the F. ot S. John Bapt. then next 
follow. to levy a Fine of the ſaid Man. to the Uſe of the ſaid 
Hillen. for his Life, and afterwards to the Uſe of rhe eldeſt Iſſue 
—_- -- - Male, of the Bodies of the ſaid Hen. and Mary begot. in Tail, 
e. ad ſo to three Iſſues of their Bodies, Oc. with the 
Remafnd. to his right Heirs. And afterw. 8 Mali, An. 8 E. 
Haien. Babington, by Fraud and Covin, to defeat the ſaid Co- 
Vvenant, made a Leaſe of the ſaid Man. for a great Numb. of 


5 F. And on Confer, had with the other Juſtices, it was reſolved, 
A Ihataltho' the Iſſue was a Purchaſor, yet he was not a Pur- 
Chaſor in vulgar and com. Intendment: Alſo Conſiderat. of 
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he 


mines his EleQion to make it void, & fe le ceterrs, Bur 
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The Reſolution of the Juſtices, 

Aſter hearing many Argu-. 
ments of Counſel learned on: 

both Sides, and divers (n- 

Ferences amongſt themſelves 1 
upon the Statute of Fine. 
en , Elz + + 


The Caſe of FINES. 


A Tenant for Life of certain Land, the Remainder to yy 623. Jenks | 
HK. Z. in Tail, the Reverſion to B. and his Heirs expec- Cent. 2744 - 
tant; B. levies a Fine to C. and D. and to the Heirs of G to * π. | 
the Uſe of them and their Heirs, and hath Iſſue, and dies 

before all the Proclamations are paſt, the Iſſue in Tail then | | 
being beyond the Seas, the Proclamations are made, and af- _ 
terwards the Iſſue in Tail returns, and immediately makes - -- 
Chim on the Land to the Remainder in Tail; and if, in this = 
Caſe, the Eſtate Tail were barred, or not, was the Queſtion 3 


: 


* 


and in this Caſe four Points were reſolved. | a 2 


1. That the Eſtæte which paſſes by the Fine, as to the E- 9 
fate Tail, was not determined by the Death of B. for it 
was faid, If one be Tenant in Tail of a (4) Rent, () Ad- 3 Bridgm. 995 
rowſon, Tythes, Common, or other ſuch Things which lie G9 Leon. i. 
in Grant, and by Deed grants them in Fee, and dies, the 3cidem. 96. — 
Grant is not abſolutely determined by his Death, but it is 
at the election of the Iſſue in Tail to make it voidable, or _ = 
void at his Pleaſure. For if he brings a Formedon for the : '— 
Rent, Cc. he makes the Grant voidable ; but if he diftrains © © * ; 
for the Rent, or claims it on the Land, ke thereby deter- 


Ps 


until he makes his Election, the Grant is nor determined. 
lor then it would prevent his Election; and true ir 199/98 == 
; F | Littleron 1 
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. The Caſe of Fixx 

1. ie. es. Linien (4) faith, That of ſuch Things which paſs fro 
1 $58, 620, 606, . , : m 
ü 608, 613: Tenant in Tail by way of Grant, or by Confirmation, or by 
Releaſe, nothing can paſs to make an Eſtate to him to whom 
ſuch Grant, Confirmat. or Releaſe is made, but that which 
—_. the Tenant in Tail may lawfully make, and that is but for the 
Dise e Term of his Life. And if Tenant in Tail be of an (b) Ad. 
Luut owl, Oc. and he by Deed makes a Grant of the Advowſ. to 
—_—: another in Fee, it is no Diſcontinuance, for in ſuch Caſes the 
Graritees have but an Eftate for the Life of Ten. in Tail, and 
6 that (as it was ſaid) is as much as to ſay, the Grant is no Dif 
=_ - continuance, but is determinable by che Ifſue, after the Death 
= of the Ten. in Tail, at his Election, either by Nlaim or by 
* | Action. And Littleton is not to be underſtood litterally, vis, 
| Cc) Plowd. that the Grantee, in ſuch Caſe, hath only an Eſtate for the (c) 
Adee. Life of Ten. in Tail, for then the Ten. in Tail in ſuch Caſe 
= . would have the Reverſion in Tail, and ſhould have an Action 
. of Waſte, or enter for the Forfeiture on Alienation made by 
ſuch Grantee: Or if Ten. in Tail of a Reverſ. expectant on 
| an Eſtate for Years, or Life, grants it in Fee, and the Leſſee 
_— -_ | Attorns, and afterw. the particular Eftate determines, and the 
=_ - Grantee commits Waſte, or makes a Feoffment, Cc. that the 
e Plowd Ten. in Tail in ſuch Caſe ſhall puniſh the (d) Waſte, or enter 
.. — 8 for the Forfeiture ; for Littleton himſelf, 145. is againſt that, 
. - fe) Lir. 146. A. b. for he ſaith, If (e) Ten. in Tail grants all his Eſtate over to 
=p age another, in this Caſe the Grantee hath an Eſtate but for the 
Et Life of Ten. in Tail, and the Reverſ. of the Tail is not in 
the Ten. in Tail, becauſe he hath granted all his Eſtate and 
mais Right, c. And if the Grantee commits Waſte, the Ten. 
T teCo. 8.4 in Tail ſhall never have an Action of (f) Waſte, becauſe no 
Ws erſion is an him, but the Reverſ, and Inheritance of the 
72 z Co. 52. a, Jail, during the Life of the Ten. in Tail, is in (g) abeyance. 
Mode 335, 339- te Reader, The Office of an Interpreter is to make ſuch 


649. 


| 2 f | Lis. 146. 2. 8 not only that one and the ſame Author be not a- 
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as mould be abſolutely in Judgment of Law determined by the 


Sand. 261. 
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pan TM The Caſe of Fines. | XY 
tho the Demandaut and the Tenant would admit the E- * 
fate which. paſſed by the Grant to continue, yet the 

who ought to judge according to Law, and is not conclu 

by the Admittance of the Parties, of any Thing which judi- 

rally appears to the contrary, ought ex officio in ſuch Caſe to 

tate the Writ. But it is agreed in 134.7. 10. pl. 8. by all 
the Juſtices, If Tenant in Tail of a (4. Rent grants it with (2).36 ACE 
Warranty, it is no Diſcontinuance altho Aſſets deſcend, but Ii. 125. 
ſender he ſhall be barred, 


> 


ty 
if Tenant in Tail be (c) diſſeiſed, and releaſes to the Diſſeiſor Cc) Li. - Sel. 
with Warranty, and dies, it is a Diſcontinuance, becauſe the 9x . K 
Eftate on which the Warranty enures, continues after the Poſtca 35. U 
Death of Tenant in Tail: But when Tenant in Tail of a 
Rent, Reverſion, Cc. grants it in Fee with Warranty, and 
lies, now if the Iſſue in Tail determines his Election to have 
it void, it is abſolutely determined by his Death, and by con- 
ſequence the Warranty alſo : But if the Iſſue brings a Forme- 
don and determines his Election to make the Eftate to have 
Continuance, and not to be determined by the Death of Te- 
nant in Tail, then the Eſtate doth 2 and by conſe- 
quence the Warranty doth remain, and if Aſſets deſcend, the 
Iſue ſhall be barred, vide 19 E. 3. — 468. 24 E. 3. 28. co. uit. u. ® 
36 A. 8. 22 R. 2. Diſcont inuance 50. 8 H. 4. g. 33 E. 3. For- 
medon 47. 48 E. 3. 23. 32 E. 3. Di ſcontinuance 2. 23 A. 8. 
16 H. 7. 4. 4. 21 H. 7. 40. 4. 38 H. 8. Br. Di ſcantinuance 35, far 
this Matter: And there is no Difference between a Grant al 
Tenant in Tail of a Rent, Advowſon, Common, Tithes, 
Oc in Poſſeſſion, and a Grant of Tenantin Tail of a Rever- 
fan or Remainder expectant on an Eftate for Life: For altho 
in the firſt Caſe, the Iſſue may have his Formedon preſently 
by the Death of the Tenant in Tail, and in the-other Caſe 
mt *till after the Death-of the Tenant for Life, yer it is all 
dne; for by the Death of the Tenant in Tail the Grant is 
not determined till Election made by the Iſſue in Tail, for 
26 3 of Tenant for Life he may bring a Formedon 

he will. | 

Note Reader, if you be deſirous to know theReaſon, * 
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„ Lic. Tenant in Tail makes a (a) Feoffment in Sony Sls a Diſcon 


due Words of the Ack of Weſt. 2. cap. J. de Donis condicians 


Lit. $8. 601: -it is no Diſcontinuance, but the Eflate is avoidable by Enty 
: 125. a. h r Action of the Iſſue of the Tenant in Tail: But if the Re 
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Abi, that is to fay 
fur daum ſub, cond; 


tinuance, and avoidable by Action only: If Tenant in Ia 


L "Leaſe for Life, and aftetwards n the Reverſion in Fee, 


© the Life of the Grantor. And all theſe (and many othet) 
different Conſtructions have been made on the Words afore. 
ſaid, ſcil.. Non kabeant illi e tenementum fic fuerit daun 
"ſub conditione, poteflatem alienandi, &c. this is the Reaſon 
which is worthy of Obſervation ; for the Judges have con- 
ſtrued the ſaid Words according to the Rule and Reaſon cd 


60 Antea 7g. a. the (e) Common Law (which always is optimus interpretand 


modus ; ). For at the Common Law, if a Biſhop, Abbot, C. 
or Huſband ſeiſed in the Right of his Wife, make a Feof- 
ment in Fee, it is by the Common Law a Diſcontinuance, 
and doth put the Succeſſor, or the Wife to her ARion, for 
the Favour which the Law gives to an Eſtate which paſſes by 
Livery and Seiſin, becauſe ir is publick and notorious, an 
in ancient Times was the common and uſual Aſſurance 


0 Co. Lic. the Land; But if a (f) Biſhop, Cg. or Huſband ſeiſed of a 


Rent, or any Thing which lay in Grant, by Deed grants it 
in Fee, it is no Difootiuance. and yer ir is not abſolutely 
determined by the Death of the Biſhop, Cc. or Huſband, 
for the Soccer or the Wife, hath (g) Election to deter 
mine it and make it void, or by bringing of his Writ to 
make it voidable, or by claim on. the Land to make it void: 
But if a (0) Biſhop, Cc. or Huſband grants a Rent in fe: 
out of the Wives Land, or Biſhoprick, it is abſolutely void 
. the Death of the Biſhop, Cc. or of the Huſband : All 
' if a Biſhop, or the Huſband and Wife be diſſeiſed, and the 
Biſhop, or Huſband, releaſes to the Diſſeiſor, it is no Diſcons 
tinuance; If the Biſhop, or Huſband makes a Leaſe for Yeats, 
and releaſes to the Leſſee, and his Heirs, it is not abſolute) 
. | determine 


it in Fee, it is no Diſcontinuance, but is voidable by Claim 

or by Attion:. If Tenant in Tail of Land Grants a Rent out 

of it, the Rent. is Si determined by his Death: 1 
ed 
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PART. 
&youd or voidable at the Election of the Succeſſor, or of the 


ebase; that the Eſtate which p 
te determined by the Death of the Tenant in Tail, for in- 
Auch as the Stat. hath provided, that Fines levied of any ( 


cident to the Perfection and 
therefore in 28 El. in a 
(b) Windham, then one of the Juſtices of the Common Pleas, (+) Gould. 4 


OY * 


- : - 
: 


aL”. _ "Caſe. of Fri, _ 0 
Stermined by the Death of the Biſhop, or Huſband,” but it — 4 


CD —_— 


ite. | Bur if a Biſhop, or the Huſband, makes aLeaſe fr 
Life, and afterwards grants the Reverſion in Fee, and the 7 
Lahe for Life dies in the Life of the Biſhop, or of the Huſ- 


it is a Diſcontinuance; other wiſe if the Leſſee ſurvives 


the Biſhop, or the Hulband ; Vir bonus off quis ? Qui conſults - 
y 


And it was hel bam, C. J. and divers other of the 
lyſtices that the Stat. of 32 H 8. cafe 36. hath (a) enforced 7 2 Ca. Lir 
es by the Fine ſhall dot | 


Tenement, or Hereditament entailed, &c. in Poſſeſ- 
don, Reverſion or Remainder, immediately after the Fine 


groſſed, and Proclamations paſt, ſhall be a Bar, Cc. if the 


Fine with Proclamation cannot bar the Eſtate Tail, unleſs 


the Eſtate given by the Fine continues, the ſame Statute 


which provides, that the Fine with-Proclamations ſhall be a 
Bar, provides alſo for all Thang WHEN are neceſſary and in- | 
onſummation thereof: And ITnftice Wind- 


wid juris clamat brought by Francis — 


zainſt the Lady Greſham, in the Common Pleas, the Caſe 4 2 

ws thus in Effect; That the Lady Greſham was Tenant Co. Lit. 318. 2. 

for Life of the Manor of Weſt Bradenhan in Nerfolt, the Re- 

mainder to Richard Read in Tail, the Reverſion ro Mlliam 

Read in Fee, Richard Read levied a Fine of his Remainder 

to Juſtice Windham, and his Heirs, and before the engroſſing 

thereof (as oportet ) Juſtice Windham brought a Quid juris cla- 

mat againſt the Lady Greſham, who pleaded, 1 hat Richard 

Read the Conuſor, at the Time of the Fine levied, had but 

an Eſtate in Tail in Remainder; and fhewed how; and 

demanded Judgment if ſhe ſhould be compelled to attorn ; 8 

on which the Plaintiff demurred. And although before (= H. 7. e. 207 

the Statutes of Fines of (c) 4 H. 7. & 32 H.8. it was a F N N , 

(4) good Plea, as appears 37 H. 6. 33.5. 2 E. 2. Age 77. Raymond a 

2E. 3.27. & 22 E, 3. 18. yet it was adjudged, that now 5 

alter the ſaid Statutes which make the Find (after the en- 05 IS 

groſſing and Proclamations paſt) a Bar of the Eſtate Tail; (+); Co. 39. a. b. 

although the Lug Juris clamat ought to be brought (e) be- (end 43% be 

fore the Engtolſing, and by Conſequence before the Eſtate ; 

Tail be barred; and that bn conffat at the Time of the 

Ord juris clamat brought, that it ſhall be a Fine at the 

Common Law, or a Fine levied with Proclamations: Yer (% Oo. Lit. 

it was adjudged that ſhe ſhould (/) attorn. i - + {cans 
dee Reader, 17 E. 3. 7. pl. 20. If an Alienation bg made in (2) . 1 Rolls 

Mortmain and 31 E. 3. Ancient Demeſn 16. If a Fine be levied (3 Co, Lit. 

& a Reverſion of Land in () Ancient Demeſn, 36 H. 6. 24. 18. 4. 


el. 19. 
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I 
u, 
; but either ponies by the Common Law, or by ſome gti 
4 | tute, and for the greater Part was voidable : But now the 
= Statutes have made a Fine Jevied by Tenant in Tail to he 
lawful, and after the 1 thereof, and Proclamatiom 
| path hath made the Eſtate which paſſes by the Fine unavoid. 
e: And in the ſaid Caſe two Points were reſolved far 

—_ -. good Law. . 
1 I. That every Fine levied ſhould be intended to be levied 
. wich Proclamations according to the ſaid Statutes, for it is Wi 
moſt Beneficial for the Conufee; and all Fines being the 2M" 
neral Aſſurance of the Land, are levied accordingly. | Ii 
2. That the Statutes which make the Fine, after the En- 
fling thereof, and Proclamations paſt, a Bar to the Efate 9 
ſta 
en: 
* 


— 
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is wc ; 


| Lal. gives all Thi 55 incident thereto ; and in as much ax 
FLA the Conuſee cannot have a Quid juris clamat after the En. 
» El. 693. groſſing, from thence it follows, that he ſhall have it before: 
And now the Statutes have altered the Reaſon of the Com- 
| man Law, and given greater Force and Strength to a Fine Wl 
=_ than it had before. For the Reafon of the Common Law 1. 


é 66. 2. It was reſolved by all the Juſtices and Barons of the 
By —_ Exchequer zu/lo contradicenie, that although by the Death df 
Lin aſh. Tenant in Tail, a Right of Eſtate Tail did deſcend to the 


95 deſcended to him is barred by the Statutes of 4 H. 7. & 32 fl. 
| 8. Fot although the Fine without the Proclamations, not of 
the Proclamations without the Fine, cannot Bar an Efate , 
% Tail; andaltho'after the Fine levied, and before all the Pro. 5 
clamarions be paſt, a Right is deſcended to the Iſſue in Tal A 

er formam doni, which is paramount the Fine, and there is no 


ine with Proclamations levied after the Death of T * 


5 iN 


* 
- 


in 


Fine 


„ 
* Wy 


. , f 2 ̃ 4 
Wer Ml - The Caſe of Finns. 
ul to bar this Right o defcended to the Boe in Tail; 
oraſmuch as it is provided by the Statute of 32 H. 8. 
Far all Pines levied. with Proclamations cf any Lands, 
Tenemente, or Hereditaments intailed to the Perfon fo 
C levyi ſame, or to any of his Anceſtors in Poſſeſſion, 


rhe 
8 Reverfion, Remanider, or in Uſe, ſhall be i 
i meer the Fine levied, ingroſſed, and Proclamations made, 


F adiadg d a fuſficient Bar againſt the ſaid Perſons and their 
« Heirs, claiming the fanie only by Force of any fuch En- 
nil: And the Wive' in Fail, in this Caſe, claims as Ri 
Force of the ſaid Eſtate Tail ; therefore by the expreſs 
Letter of the ſaid Act he is barred : With this agrees the 
Judgment in Smith and Stapleton's Cafe, Flow. Com. 4 5 
It was refolv'd by Jopham and Anderſon Chief Juſtices, 
1 al the other Juſtices and Barons of the Exchequer bue 
three, that in this Caſe the Iſſue in Tail being Heir and 
ivy, eould not by any Claim that he could make fave the 


Right of the () Eſtate Tail which deſcended to him; bus () Co. 96, b 
Rep. 343. 


that after the Proclamations are paſt, the Eftate Tail ſhould? 
te barred by the Sratutes of 4 H. 7. & 32 H. 8, notwith- 

finding any Claim that could be made by him; Far it is 

met by the Statute of 4 H. 7. That every Fine after the _ 
meroſſing of it, and Proclamations had and made, ſhall be 4 
tre! End, and conclude as well Pidies 4s Strangers: And 
if no Sxving or Exception had been after in the Ad, the 
Right of all as well Strangers as Privies had been bound 
barred by this Act. And therewith agrees the Opinion 


of five Juſtices, (b) 19 H. 8. 2. ſeil. oe Jaw; CEE 19H. & b. 


Fizherbert, Brook, and Moor. n if all the Exceptions 1. Br a. 
ad Savings in the A& do extend to Strangers to-the Fine, p 3 ol c. 


and not to Parties or Privięs, from thence it will follow that 105. a. 
the Heir, or other Privy, cannot by any Chaim avoid the 

Fine of his Anceſtor. The firſt Exception as to Feme Co- 

derts, Oc. doth not extend to this Caſe ; The ſecond Saving by 
expreſs Words extends ro Strangers : The third Saving ex- 

tends alſo to Strangers who are not Parties or Privies to the 

Fine ; for the Words are, And alſo ſaving o all other R- 

ſms all ſuch Action, Right, Kc. as firfl ſhall grow, remai 
leſeend, or come after the ſaid Fine ingroſſed, 8c. by Force ef 
1 Gift in Tail, &c. fo that it appears by theſe Words, (. 


mg 10 all other Perſons, &c.) that he who ſhall take Benefit 


A this Saving, ought to be another Fer ſon, and not P 
* Privy to the Fine: And therewith agrees the Opinion of 
le ſaid five 
Tul makes a Feoffment, and the Feoffee levies a Fine with 
| 2 e Proclamaid 
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Ca) Moor 3011 (4) Proclamations, the Iſſue in Tail after the Death pf his Fa. 


ew. 


© (4) Golb. 302. - ; 
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Jenk. 
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da ſuch Manner, that is to fay, © That all Fines levied with 


= cd | * 
of 32 H. 8. were againſt the Iſſue in Tail in this Caſe, 


2 1 are made to this End and Purpoſe, and the ma- 
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dus ef Frs. Parr 


ther; as it is there held, ſhall have five Years/ within this 
third Saving, for he is the firſt, to: whom the Right doth 
—_— and deſcend after the Fine levied. , But if Tenant 
ail be (b)diſſeiſed; and the Diſſeiſor Jevies a, Fine with 

254. Proclamations, and five Years paſs and afterwards Tenant 
233% in Tail dies, there the Iſſue in Tail is-barred, as it is there 
alſo held: For there, after the Fine levied, the Tenant in 
Tail himſelf had Right, ſo that the Iſſue in Tail was not 
the firſt to whom the Right did accrue and deſcend after the 
Fine levied, © but aſter the Feoffment in Fee he himſelf 
bad not any Right: And with this Diverſity agrees the 
Opinion in Storvel's Caſe in Flowden's Commentaries ; but in 
none of thoſe Caſes the Iſſue was Privy, but a Stranger to 
him who levied the Fine. Alſo the Stat. of 32 H. 8. which 

is but an Explanation and Interpretation of the Act of 4 H. 
(as appears by the Preamble thereof) expounds the ſaid A 


= JW »-- => Js 


F Proclamations according to the Stat, of 4 H. 7. of am 
Lands, Cc. in any wiſe entailed to the Perſon ſo levying 

& the ſame Fine, or to any of his Anceſtors, thall be imme- 
« diately after the ſame Fine levied, ingroſſed, and Proclz- 

E mation made, adjudged a ſufficient bar, gc. And in all 
this Act there is no Saving for the Iſſue in Tail. Ergo, after 
the Proclamations paſt, by the expreſs Proviſion of this Stat. 
the Iſſue in Tail is barred, and no Power is left him to make 
Claim, for the Intent of the Act was (as appears by the Pre- 

© amble) to bar him by the Fine, and-therefore it was never 
intended to ſave his Right: But againſt this it was object. 
that altho the Letter of the ſaid Acts, and chiefly of the. 


Er AD», . reer re e 


t he might make his Claim by the Equity and Intent and 
eaning of the ſaid Acts; for otherwiſe, to what Purpoſe 
mould the Proclamations be made, unleſs thoſe who hal 
_ awful Action, Entry, or Claim, might purſue it, for Pro- 


of them with ſuch Solemnity as they are made would 
be utterly. yain, if the Iſſue in Tail after the Death of his 
Father might not purſue his Action, Entry, or Claim be. 
ore all the Proclamations incur? For the Act of 32 H.5, 
Aoth not bar any Stranger, but him who levies the Fine, 
and the Iſſue of his Body. And therefore if the Iſſue after, 
the Death of his Father cannot purſue his Action, Entry, or 

_ . Claim, before the Proclamations incur, the Proclamations on 
ſuch Fine will be utterly idle and vain. s * 
To which it was anſwer d, That the Act of 32 H. 8. being 
an Act which explains and expounds the Ad of 4 H. 7. 


to the Fine by the Tenant in Tail, ſnould not be _— by any 
| raine 
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reef Fines. i 88 
ee Conſtruftion againſt, the Letter, for then it would 

& requilite to have another new Act to make an Expla-, 

wtion and Expoſition on the Explanation and Expoſition, 

which was made by the former Act, and ſo in inſiniiumn. 


- 


nant | FD 
: 2, It appears by the Statute of 4 H. 7, the laſt Clauſe, that | 

_w every Perl on hath Liberty to . a Fine according to the * 

here WT id Act, ſcil. with Proclamations in 'four ſeveral Terms. TY: 

t in ter the Fine engroſſed, or without Proclamations, for ſo 

nor WW ms the Uſe (4). before the ſaid Act; and therefore the-AR Ca) co. Iii 

- the WI (b) 32 H. 8. which explains, the ſaid Act of 4 H. 7. of . 1 

nſelk . Neceſſity doth preſctibe that Proclamation ſhalt, be made 4) 10 co. 50.2. 


kcording to the Act of 4 H. 7. to diſtinguill it from a Fine! Leon. 224. 


4 G : 2 Leon. 62, 22 
it the Common Law, which was not .a Bar to the Eſtate: — diane 


in Tail, and not to enable the Iſſue to make a. Claim. For 55-246. r And. 


1 7. » Saves 

nick Wl i hath been aid, ir would be againſt the Intention of Es. L205 f. 
H, de Act expreſfed in the Preamble, and againſt the expreſs ? Gd r. 
| AQ Purview of the Body of the Act; ſo that it was material 3 C0. 51-4 
with WY that the Fine ſhould be levied with Proclamattons, other- 2% 2 


wiſe it would not be levied according to the Statute of 4 H. 146. b. 11 Co. 
7 * was interpreted and expounded by the fail Act of“ * 

| It would be greatly inconvenient, that when Tenant in 

Tal levies a Fine of a Reverſion or Remainder, Cr. ex- 

petant on an Eftare for Life, or on a Bargain and Sale on, 

valuable Conſideration, or for the Advancement of his 


lake Children, or for the Payment of his Debts, Cc. and dies 

Pre- before Praclamations paſs d, that all this ſhould be avoided” 

ver WH by the Claim of the Heir in Tail, when the Conuſee could. 

jects Wi dot have better Aſſurance, either by common Recovery (ip; 

the. n much as he was nor Tenant to the Præcipe) or otherwiſe. * 

ale, It is prov'd by divers Judgments and Reſolutions given. \_ >... -. . 


ore this Time, that the Iſſue in Tail in ſuch Caſe ſhall 
not make Claim to ſave the Eſtate Tail, but that after Pro- 
camations had, it ſhall be barred, Paſch. 28 Eliz. Rot. 13. 


Edward Lord (c) Zouch brought a Formedon in the De.) door gs wo 


— 
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m- Fender of the Moiety of a Manor, Cc. againſt Bampfield, Leon: 75. 

uld i vio pleaded in Bar, that John, Great-Grandfather of the 1.3ms 33- 35- 
his Demandant, levied a Fine ſur conuſans de droit come ceo, &c. Winch. — eG. 
be ich Proclamations of the ſaid Moiety, Paſch. 30 H. S 
1.8. ich was by the ſame Fine granted and rendred to the ſaid ; Leon. 211. 
ine, Jen and his Heirs, whoſe Eſtate the Tenant had; The De- TS 


mandant replied, and ſaid, That at the Time of the Fine 
levied, and at all Times after (and ſhew'd how) the ſaid 
Wh. Bampfield now Tenant, was ſeiſed of the Land in De- 
mand in his Demeſn as of Fee: And on ſolemn Argument 


ing i vas agreed by Anderſon, Periam, Windham and Rhoes 
„ \uftices, That the Demandant being Heir in Tail againſt ſuch 
any ne levied by his Anceſtor, whoſe Heir he is, was eſtopped to 


wer his Seiſin and Continuance thereof in a Stranger at the 8 
ime of the ſaid Fine levied, nor to aver, Quod 2 fints 
vi babuer And in the ſame Caſe the Juſtices did conſider, 
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= _., _ The Caſe of Finns. PART 
m if before the Statorewof 4 NM 7. & 32 N. & ſuch Avermens 
were allowable in Law. And it feems by the better O inion 
3 of the Books, that before the Star. of 4 H 7: & 32 H F. thar 
_— - the Iſfve in Tail war not admitted to ſuch Averments againg 
7 2 Fine levied by his Anceſtor: And this appears by the Star. 
Þ recktes Oud 


CoJaInft. $212 of (4) 27 E. 1. cap. 1. de Finibus levatis, w 

= a 1755 mus preteritum, &c: partes f nim, & erung. 
4 tim herefes (contra leges & conſuetudines Ræguſ noſtri anti fide 
—_— ' . ſtar”) ſuper hui modi finibur adnullandis & evacuandit, ad 
3 . milteb nere uod ante finem levatum & tempo 


3 


| | e le- 
vationis ejuſdem, & poſtæa petentes ſeu querentes aut eorum an- 
tereſſores de tenemoniis in ſi nibus content, aut de alipus parte 
1 _ earundem ſemper fuer ſeiſti, & fc fines hujuſmodi rite levauos 
3 $ er Jura!” patrie falſe, ſubordinate, & malicioſe procmat 
NF - _ - Maltoliens evacuabant & adnibillabant, & bac minus juſt: ; 
- Statuimus quod difte exceptiones ſeu reſponßunes, vel inquiſtit« 
_ |, nes fairie ſuper bujuſmodi exceptionibus ſcu re ponfonibu 
Bulls modocontre hujuſmodi recognitiones & fines de ceters ad- 
_  mitiantuy, But againſt this, three Exceptions were made. 
4 1. That it is provided by the Stat. de Donis Conditionaliby, 
3 Tuad (as to the Hue in Tail) finis ih ſo jure ft nullus. 

"I | 2. That the ſaid Ad of 27 E. i. doth not extend to Heirs 
I in Tail, but only to Heirs in Fee Simple, as dicitur arguendo 
1 in 8 H. 4. 7. for the Iſſues in Tail are ant Toned by Fines, or 
= x" 1 Record which enures by Way of Eſtoppel or Con- 

| | x Ne f \ 
3 * The ſaid Act of 27 FE. 1. ſpeaks de finibus rite levatic, 
= nd a Fine is not ſaid rite levetus, when there wants Seiſin 
b | mn the one Part or the other, ſo that partes ſinis nibil halur- 
| * "BM nd, and * the r „ 

: deen interpreted, as a y the in 3.1 

1 Pl. 20. where in a (c Formedon in the De 2. * Yarns 
1 89.2 pleaded a Fine with Warranty in Bar, the Demandant re- 
{Op fins f ae fertes ſinis mhil habucrunt. And (d) 13 4. 8. it i 
Fin Lick that it hath been adjudged a good Plea for the Iſſue in 
1 Tail againſt a Fine on Grant and Render of his Father, to 
A aalledge the Continuance in his Father, and that he died 
4 | ſeiſed and that he entred as Son and Heir. And Br. tit 
9) Sav. 33, Fines 10g. a (e) Fine levied with Proclamation by Tenant in 
oftra gi. B. Tail may be avoided bythe Iſſue, / partes finis nibil habur. 
| runt, for the Statute is intended de finibus rite levalit; and 
. = | = amy Iſſue in Tail may plead qwod partes finis iti 
= | 7657 ay 1 it 1 but 8 Fine by nn TY 
Te. peſtes ties: in (F) 13 E. 3. Replic 62. and 17 E. 3. 53 
= 1 * ſome held that a Fine is = = th when partes fint 
3 | nibil habwerunt, for Seiſin in one of the Parties is of the E, 
ſence of a Fine rightfully Tevied. 1 
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paxr I, De cut of Fes. 3 
Au to the firſt Objection, it was anſwer d, That the Stat. 
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F ate Shown. 4. i. ASM 
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& Dunir Gnditionalibus was made 13 E. 1. and the Stat. de 


| Finihus was made 27 E. I. in which the Iſſue in Tail is not 
erceptecl. Exge, he ſhall be bound by the latter Act, and _ 


there with agrees a good Opinion in 8. H 4; 3. ; 
As to () the 2d Object. altho' the Inde in Tail was not () cr. Car. 534, 


' barred by any Fine by his Anceſtor before the Stat of 4 H. 5. — Jones 438 


yetas it hath been ſaid, he was ouſted to aver in ſuch Caſey hor 251. 
fo partes finis nibil habuerunt, and being Privy and Heir to 
im who levied the Fine, was by the Stat. of 25 E. 1. eſtop- 
or and concluded to annibilate the Fine of his Anceſtor by 
uch Plea ; and altho' it is provided by the Stat. 4e Donis 
Gnditionalibus, finis ipſo 125 fit nullut, that is to ſay, 
to bar the Right of the Iſſue in Tail, yet it is an Eftoppel to 
bim to ſay, Quad partes finis nibil habuerunt. And therefore 
the Caſ e in 33 E. 3. Efteb. 280. (b) where the (0) 1 Leon: 834 


e is re 
Caſe in Effect was; Gran er, Father and the Son : 
brought a Formedon of a Gift in Tail made to the Grand- 

father, the Tenant vouched to Warranty one T. as Couſin 

and Heir of E. within Age, and prayed that the Parol might 

demur; the Demandant ſaid, that the Vouchee nor any of 

his Anceſtors, c. were ſeiſed after the Seiſfin of his Grand- 

father, of which Seiſin, Cc. The Tenantſaid, that the Grand- 

father of the Demandant levied a Fine of the ſaid Tenements 

the Fine 


in Demand to E. and demanded Judgm. if againſt 


levied by his Grandf. whoſe Heir he is, he ſhould to ſuch A- 


yerment be receiv'd : The Demandant faid that the Stat. f. 

De donts conditionslibus, voided the Fine levied by the Ance- 

for in Tail; and yet by judgm. of the Court he was ouſted of 

the ſaid Averm. for there it is ſaid that the Stat. voided the 

Fine as to bar the Heir in Tail of Action, nevertheleſs the © 

Fine remained in Force to reſtrain the Heir in tail from aver- 8 

ting a thing contrary to the Fine as well as the Heir in Fee - ſim · ö 

ple; and therewith agrees 22 E. 3. 17. & (c) 33 H. 6. 18. 8. b. by () r. - 

Iavertas and others. | p_ ——— 
A to the 3d Object. a Fine may be ſaid rite levalut, altho poſicy N. b. 

fertes finis nihil habuer for rite levat is as much as to ſay within 

the Intention of the aid Act, as duly levied, that is to ſay, in due 

Form of Law: For the ſame Act doth ouſt the Parties of ſuch 

t, and therefore rite leuatus ought to be ſo expound- 4 

A; and a Fine may be ſaid levied in due Form of Law, al 

do it de a Fine merely by Concluſion: And as to the ſaid 

Glein (d) 46 E. 3. it ought to be intended of a Fine levied C40 45 84.3, + 

by a collateral Anceſtor, from whom the Demandant did 

wt claim the Land, and then the Avetment is on for 

beres dicitur ad bereditate, vide 19 H.8, 6: b. by ing efield | | 


fe 
ank 
others; and 38 E. 3; 10. 36 M. 6. Neu 30. And in the ſaid 
Mit is ſaid cer n which is to be intended 
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. The Caſe of Fines. Par Il. 
of ſuch an Heir as claims the Inheritance from the Anceſtor 
who levieti the Fine : As if in a Formedon'of a Gift made to 
the Demandant's Father, the Tenant pleads the Fine of the 
Demandant's Grandfather with Warranty, Oc. the Deman- 
dant may plead, Quod partes finis nihil habuerunt, but that 
ſuch a one was ſeiſed and gave to his Father in Tail: 80 in 
an Aſſiſe, if che Fine of the Demandant's Father be pleaded 
whoſe Heir he is, it is a good Plea to ſay, Quod partes finis 
| bibil habuerunt, but that he himſelf was ſeiſed at the Time, 
Go) Nes f. b. c. and therewith agrees (2) 33 H. 6. 18. (b) 13 Al. 8. (c) 
Ce) Sue i. b. 13 E. 3. Replic, 62. 22 E. 3. 17. (d) 17k. 3. And as to the 
(a) Anmea.8s, b. ſaid Book in 13 Af. 8. it was affirmed for good Law; for 
N. Kd. 3. 53. there is a Difference when Tenant in Tail levies a Fine ſur 
; convſans de droit come ceo,- &c. and when he accepts ſuch a 
- | Fine, and makes a Grant and Render, for againſt a Fine le- 
| vied by Tenant in Tail ſur conuſans de droit come ceo, &c. his 
Heir cannot aver Continuance, Cc. in his Anceſtor, for that 
would be contrary to the Fine, which is reſtrained by the 
Statute de Finibus, as Fairfax, Littleton, and Brian held in 
12 E. 4. 15.4. © P. 4.8. & 9. And ſo Shard ſaid in the ſame 
8 Book of 13 A. 8. But when Tenant in Tail accepts a Fine, 
Ce Plowd.437-b and (e) grants and renders: the Land by the ſame Fine, 
| (which is but Executory) there, if no Fxecution be ſued in 
the Life of the Tenant in Tail, his Iſſue may aver Conti, 
nuance of Poſſeſſion, &c. in his Father, for that well ſtands 
with the Fine, for the Acceptance of the Fine ſur 3 
de droit come ceo, &c. which preſuppoſeth a Gift precedent, 
doth not alter the Raug gulf the Grant and Render, un- 
til it be executed, doth not deveſt any Eftate out of the le- 
nant in Tail, and by Conſequence, he continues Tenant in 
Tail, and therewith agree 41 E. 3. 14. 42 E. 53 8 Al. 33 
; 11 H. 4.85.4. And ſo and according to this Difference was 
it adjudged M.3 & 4 Elia. in the Com, Pleas, Rot. 14h 
Coniſby's Caſe, Con iſhy's Caſe, where the principal Caſe was ſuch ; (J) Ha. 
Es Hes. „er and Mary his Wife ſeiſed for the Life of the Wife as in 
(4) Benl. in Kel. her Right, the Remainder to Elizabeth Conrſby in Tail, the 
10. Pl. 15. Benl. g r ; , 
Io Afb. 15. Dyer REmaind. to the ſaid Elia. in Fee; Palmer and Mary his Wite 
. levied a Fine ſur conuſans droit come ceo, &c. to the ſaid Elizd- 
denden © beth with Proclamations, who granted and. rendred a Rent 
8 of 271. 105; to the Conuſors, for the Term of their Lives 
= with Clauſe of Diſtreſs ; and afterwards Elizabeth died, and 
: the Land deſcended to Henry dull her Son and Heir ig 
Tail, who leaſed the Land to one Parker for Years ; and af. 
_ _  rerwards Mary died; Palmer diſtrained for the Rent, and 
he brought a Replgvin : And in that Caſe two Points were 
reſoly'd indadjuded. OY 84 | 1 
I. That againſt ſuch Fine accepted by. Tenant in Tail, 
the Iſſue might aver Continuance of Seiſin by Force of ty 


, 


1 * 


0 6 5 , a 1 
4 ö — oO n EY * * * — 0 9 1 * 1 FL 5 [2 PF * : ö 4 4 = 
es * T Ka «a». Ty l N © N . a J 
F T* {a * > 4 F * * . n dd F _ * = 4 7 * . — * if 
E * * 9 ' 

34 by * . n 0 - I : - p — TY > 
' K oo { : * 1 
1 A : 


Tail, and the Iſſue in Tail is not eſtopped by the Admit-' 
— and Acceptance of his Anceſtor. ped ; ; 

2. That the Grant and Render of the Rent was not within 
theStatute of 4 H. 7. or 32 H. 8. becauſe the Fine was not 
levied of the Land (3) itſelf, which was entailed but of a (O end. 
Rent newly created out of the Land: But in the ſaid Caſe 2 —1 
of the Lord Zouch, it was reſolv'd by all the Judges of the 
Common Pleas, that the Statutes of 4 H. 7. & 32 H. 8. ex- 
tended to Fines levied by Concluſion, and ſhould bind the (b) 4) cx. Elia. 
Eftate Tail, altho' partes finis nihil babuerunt ; As if Tenant 64%. 1 Jones 23. 
in Tail makes a Feoffment in Fee, or be (c) diſſeiſed, and &)Plowd. 434b. 
afterwards levies a Fine with Proclamations to a Stranger, 
it mall bind the Eſtate Tail, and the Iſſues in Tail are 
barred for ever. And it is to, be obſerv'd, that the Statute 

of 32 H. 8. ſaith, All Fines levicd of any Lands Tenements, 

or Heredtaments, in any wiſe entailed to the Perſon ſo levying 

the ſame, or to any of bis Anceſtors, &c. and the Land is 

"entailed to the Perſon who levied the Fine, altho' he was WH; 
not ſeiſed thereof at the Time. And in the Statute of ö 

H. 7. (which is expounded by the Act of 8 H. 8.) is 4 
We to every Perſon or Perſons not Party or Privy to the ſaid 
Fine, ther Exception, quod partes finis nihil habuerunt ; and 

the Ifſue in Tail is Privy, for he claims as Heir and by Des 


ſcent, Ergo he ſhould not have ſuch (d) Averment. And Q) x Janet. q | 


90 


afterwards, ſcil. M. 29 & 30 Eliz. Judgment was given ac- 
cordingly, ſcil. that the Demandant ſhould be barred; which 

Caſe I have reported more at large, becauſe it is remarkable, 

and the firſt Judgment which was given in the ſaid Point * : 
on the ſaid Statutes. And it was d, that the ſaid Judg- Bey DIY 
ment did rule the Point now in Debate, for thereby it ap-' © 
pears, If Tenant in Tail be diſſeiſed, and levies a Fine and 

dies before all the Proclamations are paſt, altho the Iſſue 

enters into the Land, yet after the Proclamations are made 

he ſhall be barred, for he cannot ſay, quod partes ſinis nihil 

babuerunt ; And it was ſaid, if in Caſe when Tenant in Tail 
hath nothing at the Time of the Fine levied, that the Iſſue 

ſhall be barred by the ſaid Statutes, 4 fortiori, when Tenant 

in Tail at the Time of the Fine levied is ſeiſed of an Eſtate 

Tail (be it in Poſſeſſion, Reverfion or Remainder) which 

may in Truth (and not by Concluſion only) paſs by the ſaid 

Fine, the Iſſue thall be barred by the ſaid Statutes. Co. do 141 % 

Alſo in ann. 20 Eliz. in the Caſe of one (e) Archer, in the 2 — 1 

Common Pleas, it was reſolv'd by Sir James Dyer, Munwpood, z9, 40, 81+ Cr. 
Mounſon and Mead, that where Lands were given to the Fe $35: > B® 
Grandfather and his Wife in ſpecial Tail, the Grandfather Winch 120. 
died, the Father diſſeiſed the Grandmother, and levied 2 Gs * 
Fine with Proclamations ; the Grandmother died, the Fa- Cr. Jac 59% 
ther died, that the Son ( f ) was barred ; and yet the Father 8 . 
« the Time of the Fine levied had but a Poſſibility (the Grand- Hob. 258, 333+ | 
mother living) to the Eſtate Tail. Yet the Judges did expound Moor 2a. * 
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Cs "The Caſoof Frets. Pane Ill. 
- theStat.of 32 H. 8. (beiugan Act ef Explanation) accordin 
1 do the Letter, ſcil. that foraſmuch as the Land was entail 
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A "= do his Angeſtor, altho his Anceſtor was alive; ſo that no 
= Fcſtate or Right was deſcended to him whichhe could paſs or 


=— © +... ©. extinguilh, yet. becauſe the Srarure ſaith, :nterled 10 the Perſon 
_— . fer. ſo leaping. on to any of his Anteſfors in the (a) Disjunctive, it 
muas held that the Fine with Proalamations did bar the Right, 
| which after the Fine ſhould defeend to him, not only as td 
Wo huimſelf, but as to all the Heirs: in Tait; port rations it way 
EN ſaid that in the Caſe in Queſtion, foraſmuch as it is provi- 
„died, Thar, after the Proclamations paſs d, the Eftate Tail 
\ | ſhall be barred without any Saving for the Iſſue; the Iſſue 
__——— thould be barred notwithſtanding any Claim by him, accord. 
_— ing to the Letter ani Purview of the faid Act. Andon theſe 
—_ two Caſes of the Lord Zouch and Archer, it follows, That if 
Oelen 19" the (b) Grandfather be Tenant in Tail, and the Father in 
Ances $3: cb hjs Lie having nothing in the Land, levies. a Fine with 
2,53. Cr. Car Proclamations, and afterwards the Grandfather dies, and af. 
3. terwards the Father dies; That this Fine ſhall bind the Son, 
3 which, as was ſaid; was a ſtronger Caſe than the Caſe now in 
= Queſtion, 1 ; 
== In Mich. 23 & 24 Eliz. in the Com. Pleas, the Caſe was 
=_ ſuch; Six George Blunt was Tenant, in Tail of divers Manors 
3 in the Counties of Salop and Safford, and had Iſſue a 
wa Daughter, who was married to one Purſlowe : And afterwards. 
in Euer and Trinity Term, 23 Elis. Sir George levied a 
=_ Fine of the ſaid: Manors to one of ' Worceſterſhire, and 
RY Purflow's Caſe, died in Auguſt following. Purflowe and his Wife brought 


Nets a Formedong and pending the Plea Proclamations paſſed; it 
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=_ Cc) x Jones 145, Was agreed by: the whole Court, that the: Tenant ſhould 
00 Cr. EI. zes. plead the Fine andi cd Proclamations which paſſed e 
.% | the Writ, and har the Demandant; and yet in the ſaid Caſe 
a Right of Intail deſcended to the Wife of Purſlowe, and 
preſently. they ſued. their Formedon in le Deſcender, which 
was all they could do; for the Fine is the Conveyance which 
f paſſes; the Eſtate, and the Proclamations are but a ſniort Re- 
1 petition of, the Fine, and are by the Stat. of 32 H. 8. only 
= added (as hath been ſuid) to declare that it isa Fine levied ac- 
1 cording to the Stat. of 4 H. y. which bars tlie Lſtate Tail, and 
egg. a. not a Fine at the (e) Com. Law: Ex hoc four Things are 
ee. to be obſer vd: 4 40 | | 
I 1. That.tholafterthe Fine levied, a Right of Intail deſcend- - BW" 
3 ed to the Wife of Purſlowe, yet after the Proclamations paſt, t 
es. pts the Right which deſcended is barred by Force of the (J) Fine. 1 
8 2. That, although a Formedon:be brought aud: purſued, yet K 
when after the Proclamatious paſs, the Fine is a Bar; and 
what Reaſon ſhould: there be that the Iſſue ſhould be more 0 
baarred of his Right which deſcends to him, and of his right- 5 
ful Action which he hath purſued for the Nec ry of his Right, 
TY 8 —— 1 g „ 2 2 
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7 Dari Cafe the Proclamations ferve to no Pur- 
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dun the Ius ſhould be barred in the Caſe in Queſt, after tu 
or Claim in p4is. | | 

hat when Tenant in Tail levies a Fine and dies be- 

zns, the Iſſue in Tail is not within any of the 


o 
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+1 


wings of 4 HL J. for if he ſhould be, then the bringing of 

his . cnt: thy paring 3 
would avoid the Bar which the Statute would make the 
croclamations 


but only to di iſh char it is à Fine levied acrord- 
ng to the Statute of 4 
tice by the Proclamations, 
yet it ſhall. not avail him. 
Trin. 4 


ger 
ed laims the Land, 
c 
10 by the Fine, and afterwards Proclamatiens“ 
nant in Tail continues his Poſſeſſion and dies ſeiſed within 
the Year after the Entry and Claim ; The Queſtion was, if 
the Heir in Tail be ( remitted, or if the Entry of the g Moor 11532 
Diſcontinuee were lawful ? And the unanimous Opinion of 
the Juſtices was, That the Heir in Tail was not remitted, 
but that he was barred by the Stat. of 32 H. 8. altho' the Eſtate 
which paſſed by the Fine was utterly avoided before the Pro- 
camations paſſed. By which it appears, that altho the Eſtate 
which paſſes by the Fine be utterly defeated before the Procl. 
yet when after the Proclamations paſs, the Eſtate Tail ſhall be 
barred, And fo the Doubt which was conceived in the K's 
Bench, AI. 38 & 39 Eliz. in an Ejectione firme, between (c) ce) pop. 8:2 
Harvy Pl. and Facy Def. on a Demiſe made by Nobert Bret » Ruder. 109% 
Eſq;of Land in Nort hedderton, where the ſame Point was in 
Queſtion, and not adjudg'd ; for the ſaid Robert Bret and 
Arthur Acclam Eſq; who was the Def. Leſſor did agree, and 
Bret, who claimed by the Fine, had good Part of the Inhe- 
ntance, was well reſolv'd, 
5; It was reſolv'd, That altho the Iſſue in Tail be beyond 
the Sea, yet foraſmuch as he is Privy and out of all the Sa- 
mngs of the Stat. of 4 H. 7. he is bound, altho' he be beyond 
the Sea, in the-ſame Manner as if the Iſſue in Tail was with- 
Age, or under Coverture, or Non compos mentis, or in 
non; and this was agreed by all the Juſtices nullo 
antre. ditemte.; Ex hoc equine, that the Entry or Claim 
of the Iſſue in Tail, before all the Proclamations are paſt, 
8 not material, for if the Entry os Claim of the Iſſue 
4 * * 


= — 


= 


oy ** bs 


* — 


4 
* 


« 
* 


1 4 
— *” 
: 


+ 
®* = *% \ - 1 .* * 
- 
- 7 = ' * 
1 — 
* 
N * N = 
” l Ld os 1 1 9 * 
0 1 _— F - 
1 = 4 , 193 4 1 * 3 „ 
—_— .. 
A - % , 
5 'Y [1 
1 g bz Fad * * 4 
** 4 \s, 
U n A 
s K £ —4 
2 1 : FF 3 « ” 
—_  - 
F- * 
- 4 * 4 \ ＋ 8 . 
£ 4 @ wv 


wn - 


—_— = "a — —_ = 
rr 
A 2 [1 * * "VA * 5 * 
r * 
F f 4 + N 1 — 0 
q * CF rY J 


— ES 


= 
. — 
FEES” > © 2 
3 Y 
* 
* * 1 
5 1 30 
*. X * 
= 


bind them tor, Want of 
_ . nelligence to make an Entry or Claim, and their Non-claim 
Was. not. 
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prejudicial to them by the Rule and Reaſon of 


e Common Law: And if che Infancy, Coverture, Von 
ne memorie, or Impriſonment of the Heir in Tail, in ſuch 
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| Caſe ſhouldigive him Power to avoid the Fine, in that Caſe 


d be aſſured of Lands conveyed to him by Fine. 
There was never any judgment or Reſolu- 

| the third Point reſolv'd in this 
Opinion of Counſellors arguendo in Smith. 
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Caſuum iſtius Libri ſeries: Continen 
in qua Cur act, & quando recordat' fuer, & 


pi- 
3 in wy” Folio Libr incipiunt | 
of. Page | 
v 1 The 8 of Wincheſtern Trinit. 25 Elia. in Bone, „ Kg. 1 
and 7 
| 1 Jolie's Caſo Fa ſch. 44 Eliz. inthe Court of Wards 
un. 3 Bey done Caſe © P. oh” Elia. in — BY , 
4 Dowty's Caſe.  Trinitat. 26 Eltis. in Scaccario §92 
* illiam Harbert's Caſe Mich. 26 & 27 Eliz. in Seaccar. 14 
Borafton's Caſe Hill. 29 Eliz. in Banco Reg. 19g 
7 Walker's Caſe | Hill. 29 Elia. in Banco Reg. 22 
8 Butler and Baker's Caſe Mich. 33 & 34 El. in Banco Rig. 
9 Rateliff 's Caſe | Hill. 34 Eliz. in Banco Reg. 37 
10 Boyton's Caſe | | 2 my 4 & 35 El. in Banco Reg, 47 
11 Sir George Brown's Caſe | Elis. in Com, Banco 30 
12 Rigeway s Caſe 2 36 Elia. in Banco Reg. \ 52 = 
13 Lincoln College Caſe ich. 37 & 38 El. in Com. Banco 38 
7 3% 
14 Pennant's Caſe. Trinit. 38 Elia. in Banco Reg. - 
_ 1 Weſtby's Caſe Mich. 39 & 40 Elis. in Ban. Reg. 71 
2 — 1 and Chapter Mich. 40 & 41 Elis. Reg. 7 
orwi | 
17 Fermor's Caſe Hill. 40 Elis. in Cancell. 72 
18 'Twine's Caſe | Paſche 44 Elis. in Cam. ftell. 8 
19 The Caſe of Fines "+ * 44 Eliz. * 84 ' 
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